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BRIEF FOR DEFENDANT-APPELLEE 
A-T-O, INC. 


Statement of Issues 


1. Did the court below properly require allegations of 
actual coercion and some proof thereof in order for pla‘n- 
tiffs to sustain a claim of an illegal tie-in arrangement 
under Section 1 of the Sherman Anti-Trust Act? 


9, Can plaintiffs sustain a claim of a per se violation 


based merely upon claims of fraudulent misrepresenta- 
tions as to the uniqueness of the tying product? 


3. Can plaintiffs prevail in their claim of a per se ¥10- 
lation in the absence of demonstrating uniqueness rf the 
tying product and in the absence of requisite market 
power? 


4. Can a defendant who has no business dealings with 
his co-defendants relevant to the issues in the case be 
charged with violations of the anti-trust law based upon 
actions of his co-defendants? 


5. Can a case involving the oral representations of 800 
salesmen to 10,000 peopie be said to have predominant 
questions of fact sufficient to sustain a certification under 
Rule 23? 


Statement of the Case 


This is an action brought by the plaintiffs under the 
federal antitrust laws, to U.S.C 1, 15 and 26, and 28 
U.S.C. 6 1337, on behalf of t’emselves and as representa- 
tives of a class of persons who purchased a vacuum 
cleaner from the defencents Compact Electra Corp., Com- 
pact Associates, Ine. Compact Bellerose, Ine., Compact 
Discount, Inc. and/or '!*man Sindelman, (Compact de- 
fendants), and who, pursuant to said purchase, were 
given free, a one yest membership in a buying program 
operated by the di:er- tants Family Buying Power, Inc., 
Nationwide Promotions, Inc., Executive Buying Power, 
Inc., Family Cleaning Power, Inc., M. Robert Dortch and 
Frank Dortch (FBP defendants). The plaintiffs contend 
that the sales program engaged in by the Compact de- 


fendants, wh they give away free to persons pur- 


chasing their \.cuum cleaners a one year membership 
in the defendant FBP’s buying program, constitutes an 
illegal tying in violation of the antitrust laws. A-T-O, 
Inc., the manufacturer of the vacuum cleaners sold by 
the Compact defendants, is also named as a defendant in 
the action. 


Statement of Facts 


This action was brought by the plaintiffs under Sections 
11 16 of the Clayton Act (15 U.S.C. §§ 15 and 26) 
and Section 1 of the Sherman Act (15 U.S.C. 1). By 
their complaint plaintiffs seek injunctive relief and treble 
damages for themselves and on behalt of some 10,000 
consumers who, from March 20, 1969 through December 
3, 1973, entered into contracts with the defendants Com- 
pact Assoc. Inc., Compact Bellerose Inc., Compact Elec- 
tra Corp. (collectively referred to as the Compact de- 
fendants) for the purchase of vacuum cleaners. In con- 
nection with the purchase of said vacuum cleaners end 
the Compact defendants gave each purchaser a one year 
free membership in buying programs of the defendants 
Family Buying Power, Inc., Nationwide Promotions Inc., 
Executive Buying Power and Family Cleaning Power Ince. 
(collectively referred to as the FBP defendants). 


Defendant A-T-O 


The defendant, A-T-O 4. .., through its division Inter- 
state Engineering, manufactures vacuum cleaners:and vae 
uum accessories. A-T-O sells its vacuum cleaners to its 
independent distributors pursuant to written distributor 
contracts (D.A. 73).! 


The Compact defendant. as an independent distributor, 
purchased vacuum cleaners from A-T-O at wholesale 
prices (Ex. 6—D.A. 73). The independent distributor 
contract between A-T-O and the Compact defendants pro- 
vides for an outright sale of A-T-O’s vacuum to Compact, 


1 As an aid to the Court defendant A-T-O has printed certain 
relevant documents as an Appendix to its brief. “D.A.” references 
herein are to said Appendix. 
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with title to the goods passing for the Compact defend- 
ants upon the shipment of the goods (fx. A—D.A. 73). 
Thus, once the vacuum cleaners are shipped to the Compact 
defendants, A-T-O had neither legal or equitable inter- 
est in the product nor did it exercise any control over 
the subsequent retail sales of the product to the general 
public (Pl! * Exhibit A, to Aff’dt of Douglas A. Scherman, 
D.A. 75). 


In the Winter of 1967, as part of a nationwide sales 
promotion, A T-O had purchased, directly from the FBP 
defendants, membership certificates in the defendants’ pro- 
gram, which A-T-O in turn offered to its distributors (D.A. 
59). A-T-O did not require its distributors to purchase said 
memberships «> participate in the sales promotion pro- 
gram (D.A. &:). In eariv 1968, the Federal Trade Com- 
mission questioned the propriety of the aforementioned 
sales promotion. A-T-O met with the Coiamission’s staff, 
aud }oving been unable te reach an accord with the 
F.T.C. as to the manner in which the sales promotion 
was to be carried out, A-T-O decided to completely aban- 
don the project (D.A. 59). By memo dated November 
22, 1968, A-T-O notified all of its distributors that it 
was terminating the sales promotion and instructed all 
of its distributors “to completely discontinue, not later 
than November 26, 1968, any further use of the Family 
Buying Power, Inc. program in connection with the sale 
of Compact Vacuum Cleaners” (D.A. 59, 66). 


The plaintiffs herein are some 10,000 members of an 
alleged class of persons in the New York metropolitan 
area who, “between March 20, 1969 and December 3, 
1973”, purchased vacuum cleaners and accessories from 
the Compact defendants and received membership in the 
FBP defendants’ buying program (Plaintiff's Brief, p. 7). 
Notwithstanding the uncontroverted evidence that the de- 
fendant A-T-O had terminated its relationship to the FBP 


i) | 


defendants prior to March 20, 1969 and had direeted its 
distributors, including the Compact defendants, to discon- 
tinue use of the FBP membership as part of any sales 
promotion, the plaintiffs, in their Amended Complaint 
have continued to name the defendant A-T-O as a party 
to this action, and continue to claim the existence of some 
vague conspiracy among A-T-O and the Compact defend- 
ants and FBP defendants. 


The plaintiffs aceuse the defendant A-T-O of improper- 
ly entering into an agreement in September of 1967 with 
the defendant FBP pursuant to which the defendant A-T- 
O is alleged to have required its ‘listributors to accept 
and use the defendant FBP buying plen in connection 
with the promotion and sale of A-T-O’s vacuum cleaners 
("22 of Amended Complaint D.A. 22). It is furtier al- 
leged that, pursuant to this agreement between A-T-O 
and FBP, it was the intent of the parties that the Com- 
pact defendant, who sold the defendant A-T-O’s vacuum 
cleaners to the retail buying public, would tie the sale 
of A-T-O’s vacuum cleaner to the sale of FBP buying 
plan. Moreover, it is claimed that the buying plan was 
misrepresented, apparently by the defendant Compact’s 
salesmen, as being given away “free and without charge” 
to those customers who purchased a vacuum cleaner (112 
of Amended Complaint D.A. 22). By this action the de- 
fendants are alleged to have foreclosed competitors from 
the relevant market, which plaintiffs define to be “the 
door-to-door sales market for vacuum cleaners’ (26 of 
Amended Complaint D.A. 23). Thus, plaintiffs conclude 
that the alleged actions of the defendant results in an 
unreasonable restraint of trade in violation of the Sher- 
man Anti-Trust Act. 

The defendants have denied plaintiffs’ claims that they 
have engaged in any conduct in viola’ of the anti-trust 
laws. (See, Answer of defendant A-1-U, D.A. 31 et seq.). 


As heretofore noted the defendant A-T-O, through Robert 
W. Limacker, President of Interstate Engineering, the 
division of A-T-O which manufactures the vacuum clean- 
ers and accessories, submitted to the District Court un- 
econtroverted evidence to establish the fact that A-T-O 
had by December 1968 terminated any and all of its Lusi- 
ness dealings with the FBP defendants. Further, in No- 
vember 1968, A-T-O sent a written directive to all of its 
distributors, directing them to discontinue the use of de- 
fendant FBP buying service in connection with the sale 
of its vacuum cleaners (See, aff’dt of Robert Limacker, 
D.A. 58 et seqg.). A-T-O also provided the court below 
with statistical data to establish the fact that the sale 
of vacuum cleaners by the Compact defendant were not 
a substantial part of A-T-O’s overall operation and fur- 
ther that the defendant A-T-O did not exercise control 
over a substantial share of the door-to door vacuum clean- 
er market (Exs. D & FE of Limacker Aff’dt, D.A. 70 
et seq). It is therefore apparent that the defendant A- 
T-O engaged in no activity directed toward monopolizing 
the door-vo-door vacuum cleaner market or unreasonably 
restraining competition in said market. 


The FBP Defendant 


The FBP defendant, through unrelated independent dis- 
tributors, solicits members of the general publie through- 
out the United States to become members of its buying 
service. Each member pays an annual membership fee 
of $12.00 per membership in the program entitling the 
individual members to purchase merchandise at a price 


considerably lower than the suggested retail price of the 
item. FBP membership is not limited to those individuals 
who purchased vacuum cleaners from the Compact <e- 
fendants and in fact there are 20,000 members (Aff’dt 


of M. Robert Dortch, D.A. 44). The defendant FBP is 
not the only company in the New York area who offered 
a buying service to the general public; (See, Exhibit C 
to aff’dt of Hyman Sindelman, D.A. 55), nor does it eon- 
trol a major shave of that market (D.A. 51). 


The defendant FBP. through its President M. Robert 
Dortch, submitted t ie District Court uncontroverted 
evidence which established that at one time it sold one 
year memberships in its buying plan directly to the de- 
fendant A-T-O, which A-T-O in turn made available to 
its dist: tors as a give away in connection with the sale 
of A-'.-C vacuum cleaners (Aff’dt of M. Robert Dortch, 
D.A. 46). 


Further, that there came a time when A-T-O severed 
its relationship with FBP (Robert Limacker of A-T-O 
undisputed evidence fixed this date as December 3, 
1968, D.A. 59). After the termination of the business 
relationship between A-T-O and FBP, in December of 
1968, FBP sold 1 year memberships in its plan directly 
to the Compact defendant, for which Compact paid FBP 
the annual membership fee for each membership pur- 
chased (D.A. 46). There were no other business deal- 
ings between the FBP defendant and the Compact defend- 
ants, and FBP received no other financial remuneration 
from Compact beyond the $12 for each membership that 
Compact purchased (D.A. 46). The uneontroverted evi- 
dence presented to the Court below, through the affidavits 
of Robert Limacker of A-T-O and M. Robert Dortch of 
FBP, establishes beyond question that the only business 
dealing which A-T-O hai with FBP occurred between 
1967 and November 1968, during whith time A-T-O pur- 
chased membership in FPB buying program directly from 
FBP. A-T-O sold those memberships to those of its dis- 


tributors who desired to participete in A-T-O's sale pro- 
motion (D.A. 59). Further, in December of 1968, A-T-O 


terminated its business relationship with FBP and noti- 
fied its distributors that they were to cease using the 
FBP defendant’s program as part of A-T-O’s further 
sales promotion (D.A. 59, 46). 


The Compact Defendants 


The Compact defendants are eng in the business of 
door-to-door solicitation and sales «: vacuum cleaners 
and accessories. Said defendants purchase vacuum clean- 
ers from A-T-O and resell them to the retail buying pub- 
lic (D.A. 48). The Compact defendants’ customers are 
referred to them by other customers of theirs or poten- 
tial customers and haviny: gotten a lead, one of their sales 
agents visits the potential customer at his home in an 
attempt to sell the individual the defendant A-T-O’s vac- 
uum cleaner (D.A. 36A). 


The Compact defendants sell less than one-half of one 
(1%) percent of the vacuum cleaners sold in the New 
York area (D.A. 37). The door to door solicitation of 
vacuum cleaner sales is an extremely ‘competitive market 
in which the Compact defendants compete with such na- 
tionally known brands as Hoover, Eureka and General 
Electric (D.A. 37). Neither the defendant A-T-O nor 
the Compact defendants engage in any national advertis- 
ing campaigns with respect to its vacuum cleaners. There- 
fore, Compact may start with a competitive disadvantage 
vis-a-vis those companies which sell nationally advertised 
brands on a door to door basis. In an effort to gain the 
good will of their customers and to off-set the adver- 
tising advantage of other competitors the Compact de- 
fendants, as a promotional device, gives away free of 


charge to its customers with a one-year membership in 
the FBP’s buying program (D.A. 48, 50). 


When the Compact defendants solicited any of the mem 
bers of the alleged class whom plaintiff seeks to repre- 
sent in this class action it did so for the purpose of sell- 
ine that customer a vacuum cleaner (D.A. 36, 48). When 
the Compact defendants consummated @ sale, it sold the 
vacuum cleaner to the customer with or without a free 
membership in the defendant FBP’s buying program (D. 
A. 37). If a Compact customer is interested in taking 
advantage of the Compact defendants sales promotion, a 
one-year membership in the FBP plan is given to that 
customer “without charge” by the Compact defendants in 
».. effort to gain the good-will of said customer. If there 
is no interest in the buying plan a customer is not given 
a membership. (D.A. 48) 


Plaintiffs assert that the Compact defendants’ vacuum 
cleaner salesmen, who called on the named plaintiffs and 
the other members of the class plaintiffs seek to repre- 
sent, so extolled the advantage of belonging to the de- 
fendant FBP’s buying program that many of the plain- 
tiffs were lured, induced and even coerced to purchase 
the defendant A-T-O’s vacuum cleaner merely to attain 
the free membership in the FBP buying program; tus, 
the plaintiffs’ claim that they were beguiled by the silver- 
toneued salesmen of the Compact defendants to spend 
$399.95 (the price of the vacuum cleaner) to get free the 
1 year membership in the buying service worth $12. If 


the plaintiffs were, as they allege, taken in by the repre- 
sentations made by the Compact defendants’ salesmen, 
their proper redress is in an action in fraud, which 
remedy they apparently pursued; for according to the 
affidavit submitted by the attorney for the Compact de- 
fendant, each of the named plaintiffs, have sought to re- 


cover substantial monies from the Compact defendants in 
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actions maintained in the State Courts of New York? 


(Aff’dt of Norman 5S. Langer, A-I 13, pgs. 5-7)° 


Summary of Argument 


The defendant A-T-O manufactures vacuum cleaners 
which it sells to its distributors-customers located in vari- 
ous states throughout the United States. The Compact 
defendants purchased vacuum cle; from defendant 
A-T-O and resol them to the reteil buying public. The 
FBP defendants sell a membership in its family buying 
plan to the general public throughout the United States. 


As part of iis sale program, the Compact defendants 
gave a free one-year membership in defendant F BP's 
buying service to those individuals who had bought ‘ts 
vacuum cleaners. The one-year free membership in the 
defendant FBP’s buying service had a value of $12.00, 
the cost of the vacuum cleaner which the Compact de- 
fendants sold was $399.95. 


The plaintiffs erroneously contend that the giving away 


by the Compact defendants of a one-year membership in 


(aiacaoepta 

2 According to the attorney for the Compact defendants 2° of 
its customers, in additior to the 5 named plaintiffs herein, also 
made clair- in the State Court against the Compact defendants, 
under Section 340 of the General Business Law of the State of 
New York, for damages allegedly resulting from the misrepresen- 
tations made by the Compact salesmen in connection with the sale 
of the defendant A-T-O’s vacuum cleaner. Each of these indi- 
viduals was represented by John C. Gray, Jr of Brooklyn Legal 
Service Corp. B., the attorney for the plain‘iffs-appellants (A-I 


Ka ey D2 


8 All A-1 references are references to the Index on Appeal pre- 
pared by the plaintiffs-appellants. 
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the defendant FBP’s buying plan, in conjunction with the 
sale of its vaeuum cleaner, constitutes an illegal tying ar- 
rangement. In order to claim an illegal tying arrange- 
ment, plaintiffs seek to establish the uniqueness of the 
buying plan by arguing that it was misrepresented as 
unique, and that the misrepresentation induced plaintiffs 
into the purchase of a $400 vacuum cleaner in order to 
obtain, without charge, a membership worth $12. 


The plaintiffs failed to allege any actual coercion or 
use of economic muscle by the Compact defendants in 
connection with the sale of its vacuum cleaners to the 
plaintiffs, nor did they introduce any evidence that the 
defendants coerced the plaintiffs into buying a product 
they did not want. Plaintiffs’ err in their claim that 
the misrepresentations by the Compact defendan*s’ sales- 
mon as the uniqueness of the defendant FBP’s buy- 
ing program, constitute a per s¢ violation of the anti- 
trust laws. The applicable authorities in this jurisdic- 
tion are to the contrary. 


The plaintiffs must allege and establish the existence 
of actual coercion in order to maintain their action. 
The failure of plaintiff to allege actual coercion or to 
present facts sufficient to indicate that at trial plaintiff 
might be able to establish actual coercion, defeats the 
plaintiffs’ claim. Therefore, the District Court’s grant- 
ing of summary judgment to the defendants was proper. 


The plaintiffs a.» -ovnplaining of alleged wrongful con- 
duct whieh pur;ortedly took place between March of 
1969 and December of 1972. During that period of time 
the defendant A-T-O had no business dealings with either 
the FBP or the Compact efendants, beyond the direct 
sale of vacuum cleaners to the Compact defendants. 


Therefore, the evidence below cicu:’, demonstrates that 
the defendant A-T-O is not a proper party to this ac- 
tion, nor has it committed any acts in violation of the 
anti-trust laws. 


POINT I 


Plaintiffs have failed to allege actual coercion or 
establish a per se unlawful tying arrangement and 
therefore the Court below did not err in dismissing 
plaintiffs’ amended complaint. 


The Court below in its Memorandum and Order dated 
March 5, 1975 granted summary judgment to the defend. 
ants dismissing the Amended Complaint on the eround, 
inter alia, that plaintiffs had failed to allege that they 
were coerced into purchasing the Compact vacuum cleaner 
system (D.A. 5), Judg 3ruchhausen relied upon this 
Court’s decision in Capi es Sat mporari s Inc. of Hartford 
v. The Olsten Corp., 506 R94 658 (2d Cir. 1974) in 
holding that actual coercion is a necessary clement of a 


elaim of an unlawful tying arrangement. 


Plaintiffs argue on appeal that they aeed not allege 
that they were actually coerced into purchasing the Com- 
pact vacuum cleaner (the alleged tied product) but that 
the eruci:! clement of coercion can be inferred from de 
fendant FBP’s supposed market power. 


Plaintiffs claim that they were the victims of an un- 
lawful tying arrangement whereby the purchase of a 
membership in FBP’s buying service was tied to the pur- 
chase of the Conipact vacuum cleaner. 


Plaintiffs have alleged the ex’stence of “market power” 
with respect to the sale of defendant FBP’s buying plan, 
resulting in the alleged foreclosure of competitors from 
the door-to-door saes market ry vacuum cleaners 
(Amended Complaint, {[ 25, 26, 28, D.A. 22-23). Plain- 
tiffs have not alleged that defendants used their sup- 
posed economic power with respect to FBP’s buying serv- 
ice to actually coerce the plaintiffs into making a pur- 
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chase of a vacuum cleaner from the Compact defendants 
salesman. This failure to allege actual coercion is fatal 
to the plaintiffs’ claim of a per se violation of Section 1 
of Sherman Act. 


Section 1 of the Sherman Act prohibits any contract, 
combination or conspiracy which unreasonably restrains 
trade or competition, 15 U.S.C. §1. 


An arrangement whereby a seller agrees to sell a par- 
ticular commodity, but only on the condition that the 
buyer also purchase a second separate commodity, so- 
ealled “tying arrangements”, is one of a number of trade 
practices which, assuming certain additional criteria are 
met, constitute per se violations of the Sherman Act. 
Northern Pacific R.R. Co. v. United States, $56 U...8. 1 
(1958). It is only when certain strictly defined elements 
are shown to be present that a tying arrangement is con- 
clusively presumed to unreasonably restrain competition. 
Northern Pacific RR Co, v. United States, supra; Inter- 
national Salt Co. v. United States, 332 U. S. 392 (1947). 


In Capital Temporaries Inc. of Hartford v. The Olsten 
Corp., supra, this Court ‘.eld that a basic element of a 
per se unlawful tying arrangement is the coerced pur- 
chase of the tied preduct. In the Capital Te mporaries 
ease, plaintiff, a franchisee of the Olsten Corporation, 
maintained that as a condition of being allowed to use 
the Olsten name and trademark ‘o operate a “white col- 
lar” personnel service, he was required to operate a “blue 
eollar” service under Olsten’s “Handy Andy Labor” trade- 


mark. he question on appeal was whether the plain- 


tiff was required to establish actual coercion to operate 
the tied business. The Court so held. After noting 
that the  lement of actual coercion was a “basic” pre- 
requisite before the plaintiff can become entitled to the 
benefit of the per se doctrine, the Court went on to con- 


sider the ways of establishing the necessary co rcion. 
Upon reviewing recent Supreme Court tying cases and j 
own prior decisions, the Court stated: 


“From this review of the cases we conclude that 
the plaintiff must establish that he was the un- 
willing purchaser of the tied product. If he was 
not coerced by the economic dominance of the seller, 
he at least must show that he was compelled to 
accept the tied product by virtue of the unique- 
ness or desirability of the tying product, which 
other competitors could not or would not supply.” 
Capital Temporaries vy. Olsten, supra, Pp. 663. 


Thus, a plaintiff urging a per s violation of Section 1 
of tl herman Act must allege that he was the unwill- 
ing purchaser of the unwanted tied product and that he 
was coerced into buying the product either by virtue of 


F 
the seller’s “economic dominance” or by virtue of the 


uniqueness or desirability of the tied product. Jn their 
Amended Complaint, plaintiffs allege “market power” but 
fail to allege that this supposed market power was ac 
tually brought to bear to coerce the sale to plaintiffs 
of Compact vacuum cleaners. The District Court, there- 
fore, correctly held that the Amended Complaint was 
deficient under Capital Te mporari s y. Olsten, supra. 


Two eases decided by the District Court for the South- 
ern District of New York since the decision in Capital 
Temporaries v. Olsten, supra, as well as prior decisions of 
this Court, support the proposition that actual coercion 
is a necessary element of a per se cause of action. In 
Margaret M. Landon vy. Twentieth Century Fox Corp., 
384 F. Supp. 450 (SDNY 1974), plaintiff Landon claimed 
that an agreement whereby ‘T'wentieth Century Fox ac- 
quired the renewal copyright to plaintiff's film as a con- 
dition of purchasing the original copy right, constituted 


15 


an illegal tying arrangement. Judge Lasker found the 
Complaint “fatelly deficient” on the basis of Capital Tem- 
poraries, yaintiff having failed to allege “the exercise of 
actual coercion by the defendant (as distinguished from 
the mere presence of market power) .. .” (emphasis, the 
Court’s). Landon v. Twentieth Century Fox Corp., Id. 
at p. 457. The Court clearly read Capital Temporaries 
to require a plaintiff to prove not only the existence of 
« nomie power but that such economic power was actual- 
ly brought to bear upon the buyer in order to force upon 
him the purchase of the tied product. 


In the second Southern District case decided subsequent 
to the Capital Temporaries case, Stan Kane Home Im- 
provement Center vy. Martin Paint Stores, {1975 Trade 
Cases | 60,379], Docket No. 70 Civ. 4488, (SDNY, June 
19, 1975), the Court granted plaintiff's motion for par- 
tial summary judgment as to its price-fixing claim but de- 
nied the motion as to its claim of an illegal tie-in. Plain- 
tiff, under a franchise of defendant Martin Paint Stores, 
was contractually required to purchase products from 
Martin. The Court found that plaintiff failed to estab- 
lish that it was the “. . . unwilling purchaser of an un- 
wanted product, i.e. that it was coerced into entering into 
its agreement with Martin which required it to purchase 
from Martin both Martin and non-Martin products, or 
which conditioned the purchase of some Martin products 
on the purchase of other, unwanted Martin products”. 
Stan Kane Home Improvement Center Inc. v. Martin 
Paint Stores Inc., Id. at p. 66,646. Thus, both of the 
District Court cases which have applied this Court's rul- 
ing in Capital Temporaries have required the allegation 
of actual coercion in addition to the allegation of eco- 
nomie power. 


The plaintiffs’ complaint in this action is devoid of any 
claim that the Compact defendants, who dealt direetly 
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with the plaintiffs, actually brought to bear upon the 
plaintiffs their alleged economic power in order to force 
upon them the purchase of the tied produce. Thus, clear- 
ly under the express language of the decisions in Capital 
Te mporarve s v. Olsten, supra; Landon v. Twent eth Cen- 
tury For Corp., SUPTa; and Stan Kane Hlome Improve- 
ment Center v. Martin Paint Stores, supra, Judge Bruch- 
hausen’s action in dismissing the plaintiffs’ claim was 
proper and should be affirmed by this Court. 

Capital Temporaries vy. Olsten, supra, did not effeet any 
substantive change in the law when it stated the require- 
ment of actual coercion; it merely underscored a require- 


ment that was always implicit in the law. In American 


Manufacturers Mutual Insurance Co. v. ABPC-Paramount 
Theaters, 446 F. 2d 1131 (2d Cir. 1971), cert. denied 
404 U. S. 1063 (1972), this Court stated that “there can 
be no illegal tie unless unlawful coercion by the seller 
influences the buy r’s choice”. In American Manufactur- 
ers, plaintiffs claimed that they were forced to purchase 
advertising time on certain undesirable television stations 
owned by defendants as a condition of being allowed to 
purchase time on other mor desirable stations. In re- 
jecting plaintiffs’ claim that def ndants action foreclosed 
competition, the Court held: 


“  . Foréélosure implies actual exertion of eco- 
nomic muscle, not a mere statement of bargaining 
terms which, if they should be enforced by market 
power, would then incorporate an illegal tie.” 


The Courts have often recognized that whatever eco- 
nomic muscle a seller possesses must be affirmatively ex- 
ercised. Proof of economic muscle alone offers no foun- 
dation to permit the inference that the muscle was ac- 
tually used to coerce the buyer. In Coniglio v. Highwood 
Services, Inc., 495 F. 2d 1286 (2d Cir. 1974) Chief Judge 


Kaufman isolated as 
iry to constitute an 
istence of “sufficient « 
to coerce purchast 
wood Services, I) 


The plaintiffs off 
support any claim whatsoever that the defendants used 
any economic muscle to coerce the plaintiffs into spend- 
ine $399 for a vacuum cleaner manufactured by the de- 
fendant A-T-O in order to obtain, free of charge, a one 
year membership in a buying service plan offered by the 
FBP defendants worth $12. The essence of plaintiffs’ 
claim as to the issue of coercion is that the smooth talk- 
ine silver tongued salesmen employed by the Compact 


defendants did beguile them and they did buy.* Neither 
such allegetions nor the proof of such misrepresentations 
can in any way sustain the plaintiffs’ burden of estab- 
lishing the use of “economic muscle” by the defendants. 
Therefore, plaintiffs’ ease was properly dismissed by the 
District Court. 


The plaintiffs attempted to circumvent the requirement 
that they establish actual coercion by ‘ defendants, by 
the claiming that the defendants engaged in a tying ar- 
rangement which constituted a per se violation of the 


4In the original affidavits submitted by the plaintiffs (aff’dts of 
plaintiffs Hill, Lindo, Raphael, Rutherford and Lewis, A-I 64) 
in opposition to the defendants’ motion for summary judgment, 
the | 
their 


bought the vacuum cleaner because of the misrepresentations of 


Jaintiffs acknowledged that the Compact salesmen came to 
| 


1omes to sell them a vacuum cleaner, and claimed that they 


these door-to-door salesmen. In the subsequent affidavit submitted 
by the plaintiffs, (A-I 84, 86) the plaintiffs, for the first time 
claimed that not only were they cajoled and induced, but that they 
were also “coerced”. The District Court properly rejected the 
plaintiffs’ attempt to support their claim by merely interjecting 
the required legal allegations. Calling a “dandelion” a “daisy” does 


not make it a “daisy”. 
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Sherman Anti-trust Act. The essence of this per se ap- 
proach to a ty'ng arrangement is the ee ae that 
competition has been unreasonab ly restrained in the mar- 
ket for the tied product.’ This is the ultimate conc ‘lusion 
of law which is triggered by the establishing of “market 
dominance” or certain prima facie facts of the tying prod- 
uct’s “uniqueness”, United States v. Loe w’s Incorporated, 
371 U.S. 38 (1962). “Market dominance means the power 
to control prices and exclude competition”. nited States 

Loew's Incorporated, Id at p. 40. Otherwise referred 
to as “market power”, it is “the ability of a single seller 
to raise prices and restrict output”, Portnes Enterprises 
Inc. v. United States Steel (01., 304 U0. S. 495, 503 
(1969). Absent a showing of market power or dominance, 
the requisite economic power “may he inferred” from the 
tyiu, product’s desirability or uniqueness, ‘oriner En 
terprises, Ine. v. United state Steel Corp., d ¢ 503: 
Umted States v . Leow’s Incorporated, supra; Coniglio v. 
Highu ood Services, Ine., supra. 


The plaintiffs have cited Fortne) Enterprises, in sup 
port of their position that the defendants’ action consti- 
tutes a violation of the anti-trust laws. In F’ortner, in 
order to obtain credit for construction, the plaintiffs were 
required to buy particular jrefabricate i 
totally unreasonable to equate the insti 
situation in l’ortner Ente rprise s. It is absurd to pthc 


that the defendant FBP’s buying plan, which could be 


purchased for $12, was so de sirable or unique that it gave 


the defendant sufficient economic power to compel the pur- 
chase of a $399 vacuum cleaner. For, using the same 
logic applied by the plaintiffs, it may be argued that the 

5 The plaintiffs offered no evidence to suggest that the conduct 
of the defendants resulted in a lessening of competition in the 
“door-to-door vacuum cleaner sales” market Contra, See [x- 
hibits D & F to aff’dt of Robert W. Limacher, D.A. ei Me 9) eee 
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manufacturers of “Crackerjacks” forced the sale of their 
produce upon unwilling consumers by offerins “free” the 
; + 


tail does not 


token toy contained In tle package. The 
wae the dog, and the desirability of a gift valued at $12 
does not create monopolistic power to compel the pur- 

needed $399 vacuum cleaner. 


chase of an unwanted 
Plaintiffs allege, upon information and belief, that de- 


fendants possess “market power” with respect to the sale 


(Amended Complaint, (11; D.A. 


of family buying services 
power allegedly stems from 


9). The supposed market 


one or more of the following factors: a) the “uniqueness” 


FBP family buying plan; b) the “repre- 


¢ +) lot ] + 
of the defendant 
made by the Compact de- 


entations of its uniqueness” 


fendants salesmen; ¢) “the unique terms” of the plan, i.e. 


the fact that it is given away “free”: and/or d) the ad 
vantages which FBP may enjoy over its competition (D.A. 
99.93). Plaintiffs also allege that the existence of such 
he inferred from the large number 


market power may 
by the Compact defendant and the 


of tie-in sales made 
4 


evedlv “artificially inflated price” at which the Com- 
-acuum to the plaintiffs, (D.A. 


; 
all 2 
pact defendants sold its \ 
93). It is obvious from these allegations that plaintiffs 


economie power, not upon any facts 
ual market power, but rather upon au 


rest their claim of 
which establish act 
inference of economic power. Such inference is grounded 
on either the supposed uniqueness or desirability of the 
defendant FBP’s plan or upon the quantity of “tie-ins” 


imposed and the “inflated” selling price of the Compact 


vacuum. 

Economie power may be inferred from the tying prod- 
uct’s uniqueness or desirability to customers. Coniglio 
v. Highwood Services, Inc., supra, Although plaintiffs 
allece that the defendant FBP’s buying plan is unique, 
thev also allege and presumably intended to prove, that 


Compact defendants’ saleman’s representations of the 


Oo) 


plan’s uniqueness are untrue and that they were the vie 
tims of “fraud and misrepresentation”. Plaintiffs are 
attempting to tak» both sides of th issue. Either the 
defendant FBP’s buying plan is unique or it is not. If 
the Compact defendants’ salesman’s representations of 


} 
+ 


uniqueness were lies, i.e. if the plan is not unique, then 


plaintiffs may have a claim sounding in fraud but they 
4 } 


certainly have no anti-trust \ olation. (The plaintiffs 
in the present case, together with other persons have 
pursued their claim of frau i] ‘y actions maintained 
against the Compact defends in the Courts of the State 
of New York (See footnote 2 on page 19 supra). The 
plaintiffs cannot rely on their allegations of fraudulent 
misrepresentations by the Compact defendants’ salesman 
of uniqueness of the defendant FBP’s buving plan to boot- 


strap themselves into the element of economic power. 


Failing to establish the existence of or use of market 
power the plaintiffs seek to attain their ultimate goal of 
proving a restraint of trade by implying a coerced pur- 
chase; they infer a coerced purchase from economic 
power; economic power from uniqueness; and uniqueness 
from allegations of misrepresentation and inflated prices 
and the very sale of the vacuum cleaners by the Compact 
defendants. Thus, reductio ad absurdum, the only facts 
plaintiffs contend they need allege are the existence of 
separate products and some allegation of uniqueness. 


In the alternative, plaintiffs argue that even if actual 
coercion is required, they have alleged the necessary facts 
(Appellants’ Brief, Point IB). However, t is clear from 
plaintiffs’ allegations that any claim of actual coercion 
is not predicated upon any use ol eeonomic dominance 
or the actual uniqueness of the tying product, but a claim 
of fraudulent misrepresentations by the Compact defend- 


ants’ salesman as to the uniqueness of the defendant 
FBP’s buying plan. The Court’s opinion Capital Tem- 


poraries v. Olsten, supra, i pecific in requiring that 

the coere st low 11 the seLel A * domi- 

nance | he market nique f the tying 
} 

»> peen e@s- 

lismissal of 


ummary judgment 


POINT II 


Plain..fs have not allesed any facts to establish 
a cause against the defendant A-T-O. 


From the recor 
istified in granting t li nt A-T-O’s) summary 
il ished that 
A-T-O 
defendant 
Decem- 
ith the 
facturer 
lum cleaners to one of 

its many 

The plaintiffs are seeking re : for alleged wrongful 
conduct which they claim occurred between March 20, 
1969 and December 3, 1973 (Plfs. Brief, p. 7). During 
said period, the unchallenged evidence establishes that 
the defendant A-T-O had no business relationship or deal- 
he defendant FBP and A-T-O’s only relation- 
» Compact defendants was the fact that it 
sold Compact vacuum cleaners. The defendant A-T-O 
cannot p.operly be charged with any conduct constituting 


ings with 


th 
ship with the 


a restraint of trade based upon the activitie f either 
the FBP defendants or the Compact defendants’ absent 
any meaningful business relationship between such par- 


ties and A-T-O. Therefore, the granting of summary 
judgment to the defendant A-T-O was in all respects 


proper and should be affirmed. Rule 956, F. R. Civ. Pro. 


POINT III 


The plaintiffs cannot properly maintain this action 


as a class action under Rule 23. 
if this Court should conelude that the District Court 


erred in granting the defendants summary judgment, it 


should review the propriety of 
class action certification. Upon such 
Court should set aside the Rule 23 certification. For, the 
District Court’s finding, inherent 
of fact which predominate 


the lower court’s Rule oS 


consideration, this 


in said certification that 


there are common questions 
in this litigation was erroneous. 


The certified class contains approxima’ ly 10,000 plain- 
tiffs. all of whom are customers of the Compact defend- 
ants. During the four and one half year period between 
March 1969 and December 1975, these 10,000 customers 
of the Compact defendants were contracted and solicited 
by over 800 of Compacts’ salesmen. In selling the plain- 
tiffs vacuum cleaners, each of S00 salesmen make their 
own individual sales presentation to the potential eus- 
tomers (the plaintiffs). In this action, the plaintiffs as- 
sert that the Compact defendant salesmen made misrep- 
resentations of facts as to the uniqueness, value and utility 
of the membership of the defendant FBP’s buying pro- 
gram, and further, that said salesmen, through their oral 
presentation, “induced”, “cajoled” and “coerced” the plain- 
tiffs into buying the defendant A-T-O’s vacuum cleaner 
in order to obtain a free membership in FBP’s buying 


program. 


Certainly 800 salesmen visiting over 10,000 plaintiff: 
in a four and one-half year period cannot be said 


have made the same oral i presentations to each of the 
10,000 plaintiffs and plaintiffs submitted no evidence to 
the Court below to establish that they were. Therefore, 
this action by plaintiffs, the eravamen of which is allega- 
tion of an oral fraudulent misrepresentation resulting in 
an illegal tying arrangement, cannot properly be main- 
tained as a class action. Ingenito v. Bermec Corporation, 
974 F. Supp. 1154, 1166 (S. D. N. Y. 1974); Morris V. 
Burchard, 51 F. BR. D. 120, 134-35 (S. D. N. Y. 1971); 
Moscarelli v. Stamm, 988 F. Supp. 453, 462 (KE. D. Ny es 
1968); Speros vs Nelson [1972-1973 Transfer Binder] 
CCH Fed. See. L. Rep. Paras. 93.791 a. 93,427 (D. Ore. 
1973): Goldstem v. Regal Crest, CCH Fed. See. L. Rep. 
93.985 (E. D. Pa., 1973): Pearson V. Ecological Science 
Corp., CCH Fed. See. L. Rep. §93,985 (5. D. Fla., 1973) ; 
Blakely v. Lasac [1972-1973 Transfer Binder] (CH Fed. 
See, L. Rep. Para. 93,778, at 93.417 (D. Ore. 1972). 


The Court below dismissed this action on the basis 
that the plaintiffs had failed to allege or present a sein- 
tilla of evidence to demonstrate the existence of “actual 
eoercion” in this case. The existence of “market domi- 
nance” and “coercion” which are both essential elements 
of proof in plaintiffs’ claim of the existence of an illegal 
tying arrangement, are questions of fact. Such questions 
of fact, particularly as to the presence of coercion, must 
by their very nature vary from sale to sale. In the in- 
stant case, where there were approximately 500 salesmen 
visiting over 10,000 plaintiffs, there must be substantial 
variations of the fact alleged to constitute “eoercion”, 
and such variations are sufficient to defeat an applica- 


‘ton for a class of certification under Rule 23 (b) (2) 
F. R. Civ. Pro.; Abercrombie v. Lams, Inc., 345 F. Supp. 
397 (S. D. Fla., 1972); Lah v. Shell Oil Co., 50 F. R. D. 


198 (dS. (). Ohio, L970): Hettinger \ Gla 5 Specialty Co. 
Inc., 59 F. R. D. 286 (N. D. Tl. 1973). Thus, even if this 
Court should conclude that the Court beiow erred in dis- 
missing this action upon a finding that there was an 
absence of “actual coercion’, the lower ecourt’s finding 
that there was no allegation or evidence to estal lish 
“actual coercion” is in itself sufficient to defeat plaintiffs’ 
right to a class action certification under Rule 23 and 


said certification should be vacated and set aside. 


CONCLUSION 


The plaintiffs failed to allege that they were actually 
coerced by the Compact defe tial to purchas se a product 
that they did not want. Further, the evidence demon- 
strates that plaintiffs could not pictorial tbe such an al- 
legation even if made. 


Moreover, the alleged tying product, to wit: a one year 
membership .n the defendant’s FP s buying plan, which 
had a value of $12, was given away free to the customers 


of the eer gem defendants who bought vacuum cleaners 
at a cost of The FBP buying plan was not unique, 
nor was the aaiaaks power of the defendants sufficient 
to create a prima facie per s¢ violation. 


Further, it is ag nt from the uneontradicted evi- 
dence that durin,’ the relevant pe riod the defendant A-T-O 
had no meaningful business relationship with the FBP 
defendants or the Compact defendants. Therefore plain- 
tiffs cannot sustain any inference that A-T-O had en- 
gaged in conduct in violation of the Sherman Anti-Trust 


Act. 
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1 judgment aprealed fron should, in all 


The order an¢ 
respects be affirmed. 


Respectfully submitted, 


Hanus, Freperrcks & Koropkrn 
Attorneys for De fendant-A ppellee 
1271 Avenue of the Americas 

New York, New York 10020 


3arnry I. FREDERICKS 
Lewis Harris 
Of Counsel 


femorandum and Order ef Bruchhausen, D. J., 
dated March %, 1975 


UNITED STATES DISTRICT COURT 
Eastern Disrricr or New York 
——— <_< 


CureryL Perry How, et al., 
Plaintiffs, 
—against— 


A-T-O, Inc., et al., 
Defendants. 


No. 73 C 1779 


March 5, 1975 
MEMORANDUM AND ORDER 


Brucuuavusen, D. J. 


The defendants move for an order granting leave to 
re-argue the motion for summary judgment submitted on 


January 8, 1975, which was denied by the order of this 
Court on January 21, 1975. 


The Court has considered the application, and upon 
the authority contained in Capital Temporaries Inc. of 
Hartford v. The Olsten Corporation, 506 F.2d 658 (1974) 
(Cir. 2), must grant leave to reargue. 


Briefly stated, this action was commenced pursuant to 
15 U.S.C. 15, 26, and 28 U.S.C. 1337. It is a class action 
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dated March 5, 1975 


alleging liability of two violations of the Sherman Act, 
15 U.S.C. 1 and 2. It is alleged that the defendants have 
conspired among themselves to use and impose an illegal 


tie-in scheme upon the public, and secondly, to have con- 
spired among themselves to use a selling program based 
on fraud, all in violation of free competition in interstate 
commerce. A.T.O, Inc., is the manufacturer of the article, 
a cannister type vacuum cleaner for residential home use. 
A-T-O, Ine., pursuant to a franchise agreement with the 
Compact defendants, dated April 1, 1971, were given per- 
mission to sell the product within thie New York City 
area. The Family Buying Power defendants then con- 
tracted with the Compact defendants to sell and distrib- 
ute its buying power membership in the territory, 229 
mile radius of Bellerose, New York. The plaintiffs allege 
that the sales presentations used contain gross misrepre- 
sentations and fraudulent statements. 


The amended complaint alleges the existence of illegal 
tie-in arrangements which have been imposed by the de- 
fendants, market power over the tying product, fereclos- 
ure of competitors, a ibstantial impact upon inte state 
commerce, and finally damages as a result of the alleged 
violation of the Act. 


In Capital Temporaries Inc. of Hartford v. The Olsten 
Corporation, 506 F. 2d 658 (Cir. 2), decided October 17, 
1974, the Court held in part at page 662: 


“We do not think that there can be any question 
that no tying arrangement can possibly exist un- 
less the person aggrieved can establish that he has 
been required to purchase something which he does 
not want to take.” 
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The Court then proceeded to discuss the leading cases 
on the subject and :oncluded in part at page 663: 


“From this review of the cases we conclude that 
the plaintiff must establish that he was the unwill- 
ing purchaser of the tied product. If he was not 
coerced by the economic dominance of the seller, he 
at least must show that he was compelled to accept 
the tied product by virtue of the uniqueness or de- 
sirability of the tying product, which other competi- 
tors could not or would not supply.” 


In Margaret M. Landon v. Twentieth Century-Fox Film 
Corporation, 384 F. Supp. 450 (S.D.N.Y.) decided Novem- 
ber 13, 1974, the complaint alleged an illegal tying ar- 
rangement in violation of the Sherman Act, 15 U.S.C. 1. 
The Court in dismissing the complaint held in part at 
page 457: 


“*# * * As the Second Circuit has recently stated, 


the exercise of actual coercion by the defendant 
(as distinguished from the mere presence of market 
power) is a necessary element of an unlawful tying 
arrangement. See Capital Temporaries, Inc. of 
Hartford v. The Olsten Corporation, ——— F. 2d 
—— (2d Cir. 1974) and cases cited there; * * °” 


In the case at bar, neither the complaint nor any sup- 


porting affidavit suggests the above essentials to sustain 
the first cause of action. It appears that the contrary is 
present, namely, the affidavits of the plaintiffs, Iill, 
Rutherford, Lewis, Raphael, and Lindo allege absolutely 
no coercion by the salesman who sold them the item. 


Furthermore, plaintiffs’ statement pursuant to General 
Rule 9(g¢) makes no asseruon of the existence of actual 
coercion. 
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The Court, therefore, guided by the rules as stated in 
the above cases concerning tying arrangements, must dis- 
miss the first cause of action since it has failed to estab- 
lish actual coercion on behalf of the defendants. 


The second cause of action alleges fraudulent business 
practices in violation of the Sherman Act. The Anti-Trust 
Act was never meant to be utilized or extended to include 
claims for common law fraud and deceit. See Norville v. 
Globe Oil and Refining Co., 303 F.2d 281 and cases cited 
therein. 


The motion to reargue is granted and upon reconsidera- 
tion the motion of the defendants for summary judgment 
dismissing the complaint is granted. 

It is so ordered. 

Copies hereof are being forwarded to the attorneys for 
the parties. 


WaLTeR BRUCHHAUSEN 
Senior U. S. D. J. 


Memorandum and Order of Bruchhausen, D. J., 
dated January 21, 1975 


UNITED STATES DISTRICT COURT 


Eastern District or New YorK 


— 


[SAME TITLE] 


— 


BrRUCHHAUSEN, D. J. 


The facts in this case were briefly summarized in an 
opinion of this Court, dated and filed on June 19, 1974. 
It would serve no useful purpose to repeat them in this 
memorandum. 


This Court is again flooded with several notices of mo- 
tions and cross motions, together with voluminous affi- 
davits, exhibits and memoranda in support and in opposi- 
tion to their respective positions. 


The Court will not reiterate the specifie position of 
each movant, excepting to state that the voluminous data 
has been reviewed and the Court rules as follows: 


Firstly, the motion of the defendants to strike the jury 
demand of the plaintiffs is denied. See Moore’s Federal 
Practice, Second Edition, Vol. 5, pages 314-322, and the 
cases cited therein. 

Secondly, the motion of the defendants for summary 
judgment dismissing the amended complaint is denied. 

The disputed factual issues, submitted, cannot be re- 
solved by motion. They raise real and genuine issues 
of fact to be resolved at trial. It is well settled that a 
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Court may not and cannot resolve disputed issues of 
fact. It can only rule whether or not any such issues 
exist for determination. 


Thirdly, the motion of the Compact defendants for a 


stay of all proceedings in this action Is denied. 


The plaintiffs here seek relief for alleged injuries, sus- 
tained as a result of violations of the federal anti-trust 
laws. The state court actions are apparently for monies 
due and owing on £ vods sold and delivered to the pla n- 
tiffs by the defendants. A determination of the issues 
in those actions may resolve some of the issues, pending 
in this suit. Ifowever, that reason alone is not sufficient 
to stay proceedings in this Court. 


Fourthly, the plaintiffs’ motion to dismiss counterclaims 
66 and 67 interposed in .ne answer of the Compact de- 
fendants is granted. 


This counterclaim seeks judgment or set-offs against 
some class members presently in default, some class 
members with judgments entered against them, and some 
class members who may become in default. This coun- 
terclaim seeks judgment, if any, against class members 
against those who apparently are not party plaintiffs to 
this action. In Donson Stores, Inc. v. American Jakeries 
Company, 58 F.R.D. 485 (1973)(S.D.N.Y.), the Court held 
in an anti-trust case that counterclaims, if any, can only 
be asserted against parties to the litigation. See cases 
cited therein. 


Fifthly, the plaintiffs move for an order declaring that 
this action proceed as a class on behalf of a sub-class 
against the named defendants during the period from 
March 20, 1969 to December 3, 1973, pursuant to Rules 
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93(b)(3) and 23(c)(4)(B) of the Federal Rules of Civil 
Procedure. 


The complaint defines the sub-class that consists of all 
persons who purchased or received a buying service, op- 
erated by the Family Buying Power, Inc., defendants to- 
gether with a vacuum cleaner manufactured by ATO from 
the Compact defendants during the above mentioned 
period, 


The Court must initially find that all the prerequisites 
for a class action are present, as set forth in Rule 23(a) 
of the Federal Rules, namely, (1) the class is so numerous 
that joinder of all members is impracticable, (2) there 
are questions of law or fact common to the class, (3) the 
claims or defenses of the representative parties are typ- 
ical of the claims or defenses of the class, and (4) the 
representative parties will fairly and adequately protect 
the interests of the class. 


In addition to satisfying the requirements of 23(a), it 
must be shown that one of the prerequisites of 25(b) is 
present. The plaintiffs are proceeding pursuant to sub- 
section (3): 


“The court finds that the questions of law or fact 
common to the members of the class predominate 
over any questions affecting only individual mem- 
bers, and that a class action is superior to other 
available methods for the fair and efficient adjudi- 
cation of the controversy.” 


The Court finds it unnecessary to consider each pre- 


requisite above, as applicable to the tacts at bar, except 


to conclude after considering the positions of the parties 
together with the applicable law, a class action here is 
appropriate. 
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dated January 21, 1975 


Finally, the plaintiffs ar required pursuant to Rule 
93(c)(2) to effectuate individual notice to the class at 
plaintiffs’ sole cost and expense. Eisen Vv. Carlisle & 
JSacquelin, decided May 2, 1974. This individual notice 
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is mandatory and unambiguotls, a req iirement of Rule 23. 


A pre-trial conference is scheduled for April 30, 1975, 
at 10 A.M. before this Court. 


It is so ordered. 


Copies hereof are being for warded to the attorneys for 
the parties. 


WALTER BrUCHHAUSEN 
Senior U.S.D.J. 
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UNITED STATES DISTRICT COURT 
Eastern District or New York 
————— a 


[SAME TITLE} 


———— 


A ppearancess 


Joun C. Gray, Jr., Esa. 
Attorney for Plaintiffs 


Harris & Frepericks, sas. 
Attorneys for Defendant A-T-O Ine. 


DiF arco, Frecp & O'Rourke, Esas. 
Attorneys for Defendants 

Family Buying Power, Ine. 
Nationwide Promotions, Inc. 
Executive Cleaning Power, Inc. 
Family Cleaning Power, Ine. 

M. Robert Dortch and Frank Dortch 


Norman S. Lancer, Esq. 
Attorney for Defendants 
Compact Associates, Inc. 
Compact Bellerose, Inc. 
Compact Electra Corp. and 
Hyman Sindelman, a/k/a 
Hy Delman 


BrucHHausen, D. J. 


The defendants, Family Buying Power, Inc., Nation- 
wide Promotions, Inc., Executive Buying Power, Inc., 


Me morandum a) 


Family 

Frank Dortch 
of the Federal 
complaint for 
may be granted, 
12(e) to file 
Rule 12(f) for 
the complaint. 


The defendants, mp \ . e., Compact 
Bellerose, Ine., mpact Mlectra rp., and yman Sin 
delman cros 
and upon the 
suant to 15 U 


tion of 


plaint pursuant t 


complaint Pais te 
be granted and pu 
ing paragraphs 21-25 from Uv miplaint. 
At the outset, subsequen the motions seeking an 


order striking paragraphs 21-25 of the complaint, an 
amended complaint was served and filed without these al- 


lecations, therefore, that part of the motion is now aca- 
demic and need not be considered. 


This action was commenced pursuant to 15 U.S.C. 15, 
96, and 28 | ‘ 1337. It is a class action alleging lia 


bility of two violations of the Sherman Act, 15 U.S.C. 1 


and 2. It is alleged that the defendants have conspired 


among themselves to use and impose an illegal tie-in 
scheme upon the public, and secondly, to have conspired 
among themselves to use a selling program based on 
fraud, all in violation of free competition in interstate 
ecommerce. A-T-O, Inc., is the manufacturer of the article, 
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a cannister type vacuum cleaner for residential home use. 
A-T-O, Inc., pursuant to a franchise agreement with the 
Compact defendants, dated April 1, 1971, (pltf’s Exh. A), 
were given permission to sell the product within the New 
York City area. The Family Buying Power defendants 
then contracted with the Compact defendants to sell and 
distribute its buying power membership in the territory, 
995 mile radius of Bellerose, New York (pltf’s Exh. B). 
The plaintiffs allege that the sales presentations used con- 
tain gross misrepresentations and fraudulent statements, 
(pltf’s Exhs. D, E, F). 


The defendant A-T-O, Inc., has interposed and filed its 
answer to the original complaint, January 28, 1974. In 
its answer, it has interposed general denials to the major 
allegations and thereafter on February 11, 1974, pro- 
pounded 12 separate interrogatories with subsections 
thereto to the plaintiffs. The remaining defendants have 
filed their respective notices of appearances and to date 
have not answered the complaint or the amended com- 
plaint. 


The amended complaint alleges the existence of an il- 
leral tie-in and arrangement which have been imposed by 


the defendants, market power over the tying product, fore- 


closure of competitors, a substantial impact upon inter- 
state commerce and finally damage as a result of the al- 
leged violations of the Act. 


It is well settled that a pleading should not be dis- 
missed summarily unless it is clear that the plaintiff can 
prove no set of facts in support of his claims which would 
entitle him to relief. Conley v. Gibson, 355 U.S. 41. 


In Fortner Enterprises, Ine. v. United States Steel 
Corp. et al., 394 U.S. 495, the district court dismissed 
the complaint on the basis of its complaint, affidavits, pre 
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trial discovery that were filed during the pre trial pro 


ceedings. The Court of App als affirmed and the United 
States Supreme Court reverss |. holding that the district 
court incorrectly assumed that the standards in Northern 
Pacific Railway Company vy. United States, 356 U.S. 1, 
for determining the illegality per se of a tying agreement 
had to be met before petitioner could prevail on the 
merits. 


The facts raised by the petitioner, if proved during 
trial, make the per se doctrine applicable to the tying 
arrangement. 


The volume of commerce allegedly foreclosed was sub- 
stantial when measured not by the portion of the total 
accounted for by petitioner’s contracts, but by the total 
volume of sales tied by respondents’ challenged sales 
policy. 


Economie power may be inferred from the seller’s 
ability to raise prices, or impose other burdensome terms 
such as a tie-in with respect to any applicable number of 
buyers within the market and does not require a showing 
of the seller’s dominance over the market for the tying 
product. 


In Fortner Enterprises, Inc. v. United States Steel 
Corp., supra, the Court discussed fully the conditions 
and prerequisites of alleged illegal tying arrangements 
and reaffirmed the standards in Northern Pacific Railway 
Company v. United States, 356 U.S. 1, in which the Court 
held in part, at pages 5-6: 


“(There are certain agreements or practices which 
because of their pernicious effect on competition 
and lack of any redeeming virtue are conclusively 
presumed to be unreasonable and therefore illegal 
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without elaborate inquiry as to precise harm 
they have caused or the business excuse for their 


use. > om 


“Where [tying] conditions are successfully exacted 


competition on the merits with respect to the tied 
product is inevitably curbed. Indeed ‘tying agree- 
ments serve hardly any purpose beyond the sup- 
pression of com tition.’ Standard Oil Co. of Cah 
fornia v. United Sietes, 337 U.S. 293, 305-306. They 
deny competitors free access to the market for the 
tied product, not because the party imposing the 
tying requirements has a bet’-> -roduct or a lower 
price but because of his pow r leverage in an 
other market. At the same time buyers are forced 
to forego their free choice between competing prod 
ucts. For these reasons ‘tying! agreements fare 
harshly under ‘e laws forbidding restraints of 
trade.” Times-l icayune Publishing Co. v. United 
States, 345 U.S. 594, 606. They are unreasonable 
in and of themselves whenever a party has suffi- 
cient economie power with respect to the tying 

competition 


substantial’ amount of intevstate commerce 
fected. International Salt Co. v. United States, 33: 
U.S. 392.” 


Despite its recognition of this strict standard, the Dis- 
trict Court held that petitioner had not even made out a 
ease for the jury. 

The Court held further in part at page 500: 

«* ® ® And snech an examination could rarely jus 
tify summary judgment with respect to a claim of 
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this kind, for as we said in Poller v. Columbia 


Broadcasting, 368 U.S. 464, 47. (1962) : 


‘We believe that summary procedures should be 
used sparingly in complex antitrust litigation 
where motive and intent play leading roles, the 
proef is largely in the hands of the allegee con- 
spirators, and hostile witnesses thicken the plot. 
It is only when the witnesses are present and 
subject to cross-examination that their credi- 
bility and the weight to be given their testimony 
can be appraised. Trial by affidavit is no substi- 
tute for trial by jury which so long has been the 
hallmark of ‘even handed justice.’ ” 


The Court has considered the voluminous affidavits, 
memoranda together with the exhibits, and ;rirsuant to 
the established law must deny the motions to dismiss the 
complaint. The plaintiff is clearly entitled to its dey in 
court and to be afforded an opportunity to prove his 
sse. Fortner Enterprises, Inc. v. United States Steel 
Corp., supra. 

The alternative relief to file a more definite statement 
is also unwarranted, and that relief is denied. The par- 
ties may avail themselves of the liberal discovery rules 
of the Federal Rules of Civil Procedure. 


Finally, the motion to dismiss on the ground that the 
claims are time barred is also denied. See Luria Steel & 
Trading Corporation v. Ogden Corporation, 484 F.2d 1016 
(1973) (Cir. 3). In Re Antibiotic Antitrust Actions, 333 
F. Supp. 317 (1971) (S.D.N.Y.). 

The attorneys for the parties are requested to attend 
at Part 3 of this Court on October 10, 1974, at 10 A.M. 
for a conference, including the fixation of a trial date. 
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It is so ordered. 


Copies hereof are being forwarded to the attorneys 


for the parties. 


WaLteR BruCHHAUSEN 
Senior U. S. D. J. 
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Amended Complaint 
UNITED STATES DISTRICT COURT 


Eastern Districr or New York 


(SAME TITLE} 


I 


PRELIMINARY STATEMENT 


i. This is an action for injunctive relief and treble 
damages, brought under Sections 4 and 16 of the Clayton 
Act, 15 U.S.C. §§ 15 and 26, for 


pe iolation of Section 1 
of the Sherman Act, 15 U.S.C. “1. The action is based 


upon certain contracts, combinations, and conspiracies 


entered into among the several defendants and others un- 
reasonably to restrain trade and commerce in home vac- 
uum cleaners among the several states, the effect 
which has been and continues to be unreasonably to re 
strain said trade, and commerce, all to the 


plaintiffs and the class they represent. 


of 


injury of the 


I 
JURISDICTION 
9. Jurisdiction is based upon 15 U.S.C. 


S15 and 26, 
and 28 U.S.C. $1337. 


LI] 
PARTIES 
A. InprivipvaAL PLAINTIFFS 
9 


8 Plaintiffs Cheryl Perry Hill, Thelma Lindo, Vietoria 
Raphael, Lurline Rutherford, and Ansonia Lewis, are all 
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persons who reside i \ wk City, New York and who 


entered into agré iis with defendant Compact 
ra Corp., for the pu ase of vacuum cleaners with 
accessories and for meme ) in defendant Family Buy 


ine Power, Inc. 


B. Praintirrs’ Ciass 

4. Plaintiffs bring this action on their own behalf and 
on behalf of all other persons similarly situated, pursuant 
to Rules 23(b)(1), (2) and (38) of the Federal Rules of 
Civil Procedure. 


5. Plaintiffs’ class is composed of all persons who hav 
entered or may in the future enter into agreements with 
defendants A-T-O, Inc. and Interstate Engineering and 
Family Buying Power, Inc. or distributors and agents 
thereof for the purchase of vacuum cleaners with aeces 
sories and for membership in Family Buying Power, Inc. 
Plaintiffs’ claims are typical of those of the class. The 
members of the class are too numerous to join individ- 
ually in this action and appear before the Court. The 
named plaintiffs will fairly and adequately protect the 
interests of the class. 


6. Defendants have acted and refused to act on grounds 
venerally applicable to the class and will so 
the future, t 

Prosecution of sepa 
rate ac by the individual members of the class would 
create a risk of inconsistent or varying adjudications 
with respect to the individual members of the class which 


would establish incompatible standards of conduct for t 


1 
ne 


defendants. Yurthermore, the questions of law and fact 


common to the members the class predominate over 


are whether the «a 
combinations and 

the interstate tra 
ers, the effect of 

said trade and comme 
of the class due to 
peting home vac 
monopoly control 

said merchandise. 


C. DEFENDANTS 


ee ‘.©,, Ine. 
ized and existin 
State of Ohio. | 
loughby, Ohio. Inte. 
“Interstat 


ness in Anaheim, Calil 


ferred to as 


Ine., and manuti 
system (hereinal 
Prior to 1968, Inte 


9, Family Buying Pow 


a. “F BP”) is a domestic corpora organized and ex- 


isting under the laws of the stat New York. It may 


also be organized under the same name as a domestic 
corporation in the State ol New Jersey. Nationwide 
Promotions, Inc. is a domestic corp ration, organized and 


existing under the laws of the State ol New York, and, 
on information and belief, was % redecessor to FBP 
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and may continue in the same business. (Both FBP and 


Nationwide Promotions, » are sometimes hereatter re 
ferred to as the “membre rship promotion companies’’) 
The principal place of business of each corporation 1s 


U.S. Highway 180 at Route 35, Cranbury, New Jersey. 
utive Buying Power, Inc. and Family Clean 
ine Power, Inc., are domestic corporations organized and 
existing under the laws of the state of New York. They 
are related to the membership promotion companies, with 
their principal places of business at the same address. 


(Both Executive Buying Corporation and Family Clean 


ine Power Ine. are sometimes hereinal 


the “promotional purchasing companies’). 


11. M. Robert Dortch and Frank Dortch (hereinafter 
referred to as the “Dortches”) are respectively the Pres 
dent and Vice President of and the chief stockholders 
each of the membership promotion companies and 
promotional purchasing companies. On information and 
belief, both are residents of the State of New Jersey and 
have their principal place of business at the above com- 
mon address for the companies they own and operate. 


12. Compact Associates, Inc., Compact Bellerose, Ine. 
and Compact Electra Corp. are domestic corporations or 
vanized and existing under the laws of the State of New 
York. Their principal place of business is at 246-14 
Jamaica Avenue, Bellerose, New York. 


13. Hyman Sindelman, also known as Hy Delman, 
(hereinafter “Sindelman”) is the sole owner and Presi- 
dent of Compact Associates, Ine., Compact Bellerose, Inc 
and ( pact Ilectra Corp., and several related corpora 
tions. lle resides at 2770 Ocean Avenue, Brooklyn, New 
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York. (Sindelman and Compact Associates, Inc. or Com- 
pact Bellerose, Inc. and "pore 1s allied thereto 
are sometimes hereafter referred to as the New York 
Compact distributors”). 


STATEME? 


14. Plaintiffs and the members of their class had no 
knowledge of the contracts, combinations, and conspiracies 
hereinafter set forth unt » initiation of extensive dis- 
covery by their attorneys connection with certain law 
suits begun by Compact Electra Corp. Plaintiffs could 
not have discovered the facts licating the existence of 
the alleged offenses at % arlier date because ol the 
deceptive practices an technigq f secrecy employed 
by defendants to avoid detection ; to fraudulently con 
ceal such combination and conspiracy. 

15. On information and belief, Interstate manufactures 
the vacuum cleaner in Anaheim, California and_ sells 
exclusively through a system of territorial distributor 
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it 


ships throughout the United States and Canada. 


16. Said vacuum cleaner is a canister-type device de- 
siened for residential home use, sold as a “Compact Sys- 
tem” with several attachments including a waxer-polisher, 
sprayer and “demother”, and a hairdryer which are man 
ufactured by Interstate and are designed for use with 
the basic machine. 


17. FBP holds itself out to be an organization to benefit 


its “members” which issues certificates of membership, 
and whose “members” can receive quotations on and pur- 


chase goods through it at allegedly favorable prices. 
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18. In truth, FBP is a private corporation organized 


for profit, offering only to act as a quotation and buying 


agent for its “members”. On information and belief, 


FBP sells its “memberships” exclusively through a system 
of territorial franchises throughout the United States, 
primarily as a sales promotion or “baiting” gimmick, for 
the actual benefit of itself and its franchisees. Any con 
sumer goods sold to FBP members are actually pur- 
chased and delivered by the promotional purchasing com- 


panies. 


19. On information and belief, Compact Associates, 
Inc., and Compact Bellerose, Inc., either alone or with 
their sole owner and President, Hyman Sindelman, hold 
and have held exclusive territorial franchises that over- 
lap geographically from both Interstate and FBP to dis- 
tribute and sell the vacuum cleaner and membership in 
FBP in the New York City area. 


9). On information and belief, pursuant to understand 
ings and agreements entered into among Interstate, FPB, 
the Dortches, Compact Associates, Inc., Compact Belle- 
rose, Ine., Compact Electra Corp., and Hyman Sindelman, 
sales of the vacuum cleaner and membership in FBP in 
New York City, New York are made exclusively by in- 
home salesman-employees of Compact Electra Corp. 


91. On information and belief, pursuant to the afore- 
said agreements and understandings Compact Electra 
Corp. causes its salesmen employees to concentrate their 
efforts on lower-income persons who are relatively un- 
sophisticated in consumer transactions of the type and 
magnitude involved herein and who are unable, within 
the context of the sales presentation, to evaluate the value 
and utility of the combination of the vacuum cleaner and 
membership in FBP. 
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Toe Tie-In ARRANGEMENTS 
2 Qn information and belief, on or about September 
1967, Interstate entered into an agreement or agreerents 
with FBP wherein FBP would franchise or license Inter 
state or Interstate’s distributors, including the New York 
Compact Distributors, with exclusive territorial licenses 
or franchises, geographically overlapping Interstate’s dis- 
tributorship territories, to be used to sell m mbership in 
FBP (“the buying plan”) and wherein Interstate would 
require its distributors to accept and use said FBP fran- 
chises and its buying plan in promoting vacuum sales as 
an express or implied condition of obtaining or continu- 
ing their Interstate franchises. 


93. On information and belief, pursuant to the afore- 
said agreement or agreements between FBP and Inter- 
state, and other agreements and understandings among 
the defendants, FBP gave the New York Compact dis 
tributors the exclusive area franchise to market its buy- 
ing plan in the New York City area, with the knowledge 
and intent on the part of all parties that the sales of the 
vacuum cleaner be in fact tied to the sale of the buying 
plan, and that the sale of the buying plan be misrepre- 
sented as “free” or given “without charge” to customers 
who agree to buy the vacuum cleaners. 


94. Pursuant to the agreements, combinations and con 


spiracies among the defendants, the buying plan may not 


be sold as a separate item. The only way one can pur- 
chase the buying plan is by purchasing the vacuum 
cleaner. 


25. Upon information and belief, the defendants exer- 
cise market power in the market for the buying plan. This 
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market power results from one or more of the following 
factors: a) the uniqueness of the plan itself, b) the repre- 
sentations of its uniqueness made by Compact’s salesmen, 


c) the unique terms on which the plan is offered to plain 


tiffs and members of their class—namely, the fact that it 
held out as “free” and/or d) the advantages which FBP 
enjoys over its competition, if any, in the market for such 
buying plans. The existence of such market power may 
be inferred from the fact that the New York Compact 
distributors have been successful in imposing the tie-in 
between the vlan and the cleaner in many thousands of 
cases, 1 sulting in numerous sales of the vacuum cleaner 
to persons who otherwise would have purchased only the 
plan if informed of its $12.50 price and allowed to pur 
chase it separately, and by the artificially inflated price 
ut which the many sales of the tied product—the vacuum 
cleaner—have been made. 


26. Upon information and belief, competitors have been 
foreclosed from the relevant market, which is the door- 
to-door sales market for vacuum cleaners, as a result of 
the tie-in sales herein complained of. 


27. Plaintiffs have been damaged by the tie-in in that 
they have been forced to pay artificially inflated prices 
for inferior goods which they would not have purchased 
had not the tie-in been imposed. 


98. A “not insubstantial” amount of interstate «om- 
-merce is involved. Upon information and belief, the New 
York Compact distributors alone sell more than 2,000 
vacuum cleaners and memberships per year via the tie-in 
arrangement. The total dollar volume of interstate com- 
merce involved is thus, in the New York City area alone, 
in excess of $800,000.00 each year. The national volume 
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of Interstate’s vacuum cleaner sales is no doubt in excess 
of $1,000,000.00 per year. 


29. The above-stated tie-in arrangement is an unrea- 
sonable restraint per se and is unreasonable in fact under 
Section 1 of the Sherman Act, 15 U.S.C. §1. 


ConsuMER EXPLOITATION 
30. The New York Compact distributors train and in- 
struct the salesmen-employees of Compact Electra Corp. 
in in-home sales techniques. On information and belief, 
material and methods for this training are produced and 
supplied by Interstate and FBP and are used by Com- 
pact Associates, Inc., Compact Bellerose, Ine., Compact 
Electra Corp., and Hyman Sindelman pursuant to agree- 
ments or understandings entered into among these de- 
fendants. 


31. On information and belief, as a part of the afore- 
said training and instruction and pursuant to agreements 
and understandings among the defendants, the salesmen- 
employees of Compact [lectra Corp. or the New York 
Compact distributors, as well as the other Interstate dis- 
tributors, are instructed and trained to utilize a sales 
presentation that concentrates initially almost exclusively 
on membership in FBP and which includes the follow- 
ing: 

(a) an exaggerated, false and misleading series of 
representations concerning the uniqueness, value and 
utility of membership in FBP is presented ; 


(b) the potential customer is falsely and fraudulently 
informed that membership in FBP is “free” or “without 


charge,” or to be given to the customer; 
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(c) the potential customer is informed that this 
“free” membership in FBP is not for sale at any price 


and is obtainable only through the immediate purchase of 
the vacuum cleaner and not in any other manner or from 
any other place; 


(d) the potential customer is falsely and fraudulently 
informed that normal use of FBP membership will save 
him many times the cost of the vacuum cleaner. 


39. On information and belief, the purpose and result 
of the above sales presentation and tying of the purchase 
of the vacuum cleaner to that of the membership in FBP 
is the effective achievement by the defendants of a posi- 
tion which enables them to distort the true value of the 
vacuum cleaner by diverting consumer attention away 
from the exorbitant and unconscionable price of the 
va mm cleaner towards the “free” membership in FBP. 
Until recently, the price in New York was $35 plus 
sales tax of $24.00 for a total cash price of $423.95. 


23 On information 2» belief, others of Interstate’s 
Compact distributors are similarly engaged with FBP and 
Interstate in understandings or agreements as to the 
training, representations and sales. 


94. As a further part of the aforesaid training and 
instruction, salesmen-employees of Compact Electra Corp. 
or the New York Compact distributors are instructed and 
trained to use various false and fraudulent representa- 
tions and sales techniques, including but, not limited to: 


a) the use of a “personal referral-recommendation 
technique” and “free gift technique” to initiate contract 
with potential consumers by inducing “invitations” to the 


consumers’ homes, 
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b) the use of a “hidden sale techmiqu ws 


potential consumer 1s as to the purpose 


salesman and is mislea 


pose of the salesman’s visit will 
“free” gift and to olter membership in FBP. 


95. On information and belief as a further part of the 


aforesaid training an truction, and pursuant to said 
agreements and under: .andings, the salesmen-employees 
are instructed and trained to make false and fraudulent 


representations concerning the value and utility of the 
vacuum cleaner wherein the potential customer is to! i that 
the vacuum cleaner uses revolutionary new mechanical 
principles and attachments, making it a unique cleaning 
“system” that is in no way comparable with normal vae- 


uum cleaners. 


36. On information and belief, pursuant to the aforesar 
agreements and understandings, the salesmen-employees 
of Compact Electra Corp. or the New York Compact dis 
tributors used and continue to use the aforesaid tech 
niques and made and continue to make the aforesaid rep 
resentations to plaintiffs and their class. 


37. Because Compact Electra Corp. concentrates its 
sales efforts on lower-income persons, as alleged in para- 
graph 21, supra, it, in effect, segregates their market 
from the general market. 


38. On information and belief, the aforesaid agree 
ments, understandings, and contracts, including the fran 
chise agreements, were entered into and complied with 
as part of, and in furtherance of, a conspiracy, combina 
tion, and contract, the purpose and result of which has 
been to restrain interstate trade and commerce in home 
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vacuum cleaners by foreclosing access to plaintiffs and 
their class and to other lower-income unsophisticated con 
sumers by competing sellers of home vacuum cleaners, 
thereby allowing defendants to charge plaintiffs and their 
class an exorbitant price, far in excess of tne fair market 
value of the vacuum cleaner and membership in FBP, 
and to se!l products of an inferior quality, all to the in 


jury of the plaintiffs and their class. 


First Causk oF ACTION: 


39. As is more fully set forth above, beginning som 


time prior to the filing of this complaint and continuing 
; 


up to and including the date of th filing of this com 
plaint, defendants have entered into an agreement to use 
and have in fact used an ille ral tie-in arraagement in Vio 


lation of Section 1 of the Sherman Act. 


40. As a result of said tie-in arrangement, plaintiffs 
and their class have been injured in their person and 
property. Unless defendants are enjo ned from continu 
ing the illegal tie-in arrangement with others and be 
tween themselves and from enforeing the contracts 
consumers thereunder, plaintiffs and their class will con 


tinue to suffer i reparable damages. 


Seconp Causé OF ACTION: 


41. As is more fully set forth above, beginning some 
time prior to the filing of this complaint and continuing 
up to and including the date of the filing of this com 
plaint, «de fendants have en» ced into contracts, combina 
tions and conspiracies to del, wud and deceive plaintiffs 
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and their class into purchasing the vacuum cleane! and 
membership in FBP at exorbitant prices. The aforesaid 
deceit an: fraud were practiced on the plaintiffs and 
their class with full knowledge and expectation that plain- 
tiffs and their class would be deceived thereby, and rely 
and act in reliance on fraudulent misrepresentations, to 
their detriment and injury in dealing with defendants. 


19. The purpose, tent and effect of the aforesaid 
contracts, combinaticus and conspiracies was to restrain 
the interstate trade and commerce in home vacuum clean- 
ers, buying service membership, or both, in that defend- 
auts knew, or should have known, that other sellers and 
manufacturers of vacuum cleaners and buying services 
could not and would not legally compete with the defend- 
ants insofar as the aforesaid fraud and deceit are illegal 
and barred by applicable state and federal laws. Defend- 
ants knew and intended that the aforesaid interstate 
trade would be restrained, and the free competition 
therein distorted or lestroyed. 


43. Such contracts, combinations and conspiracies 
amounted to per se violations of Section 1 of the Sher- 
man Act and constituted restraints on interstate trade 
that were unreasonable in fact. 


44, As a direct and proximate result thereof, plaintiffs 
and their class have been and will continue to be injured 
in that they have agreed to pay, and will agree to pay, 
excessive exorbitant prices for the vacuum cleaner and 
for the membership in FBP. Unless defendants are en- 
joined from further action and from enforeing said con- 
tracts, the plaintiffs and their class will continue to suffer 
irreparable injury. 
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Wuenzrore, Plaintiffs pray: 


A. That the court adjudge and decree that the defend- 
ants have combined and conspired to restrain, and have 
restrained, interstate trade and commerce in the home 

- 


vacuum cleaner market, in violation of Section 1 of the 
Sherman Act. 


B. That the court further adjudge and decree that the 
defendants, their officers, directors, agents, and employees 


and all other persons acting or claiming to act on behalf 
of or in concert with the defendants be perpetually en- 
joined and restrained from continuing to carry out, di 
rectly or indirectly, the offenses hereinabove alleged. 


C. That the court further adjudge and decree that the 
defendants, their agents and their assigns be enjoined 
and restrained from enforcing or attempting to enforce 
any consumer contracts or obligations entered into with 
the plaintiffs or members of their class for the purchase 
of the vacuum cleaner and membership in FBP. 


D. That the court determine the amount of damages 
suffered by the plaintiffs and their class as a result of 
the unlawful acts hereinbefore alleged and award judg- 
ment to the plaintiffs and their class against the defend- 
ants, jointly and severally, in triple the amount of actual 
damages sustained, together with plaintiffs’ costs and rea- 
sonable attorneys’ fees. 


E. That the court award such other and different re- 


lief as may seem just, proper, and equitable. 


Amended Complaint 


Dated: May 10, 1974 
Brooklyn, New York 


Auten R. BENTLEY 

John C. Gray, Jr. 

Joun C. Gray, JR. 

Attorneys for Plaintiffs 
3rooklyn Legal Services Corp. 
152 Court Street 

Brooklyn, New York 11201 
(212) 855-8003 


Of Counsel: 


JANET BENSHOOF 
Auten R. Bentley 
Dovuctes V. ACKERMAN 
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Answer to Amended Complaint of Defendant, 
A-T-O, Inc. 
UNITED STATES DISTRICT COURT 


Eastern District or New York 


[SAME TITLE] 


The defendant A-T-O, Ine., by and through its attorneys, 
Harris & Fredericks, as and for its answer to the amended 
complaint herein, respectfully alleges as follows: 


I 


PRELIMINARY STATEMENT 


1. Denies each and every allegation set forth in para- 
graph 1 of the amended complaint, except admits that 
plaintiff in its amended complaint 1s seeking injunctive 
relief and treble damages under Sections t and 16 of the 
Clayton Act 15 U.S.C. Sections 15 and 26, and Sections 1] 
and 2 of the Sherman Act, 15 U.S.C. Sections 1 and 2. 


i 


JURISDICTION 


9 Denies each and every allegation set forth in para- 


graph 2 of the amended complaint. 


Answe r to Amend 1 Co plaint of De fendant, 


A-T-O, Inc. 


It 


PARTIES 


8 Denies knowledge sufficient to form a belief as to 
each and every allegation set forth in paragraphs 3 and 4 


of the amended complaint herein. 


4. Denies each and every allegation by plaintiffs set 
forth in paragraphs 5, 6 and 7 of the amended complaint. 


5. Admits the allegations of paragraph 8 of the amended 


complaint. 


6. Denies knowledge sufficient to form a belief as to each 
and every allegation set forth in paragraphs 9, 10, Le 
12 and 13 of the amended complaint. 


IV 


SraTeEMENT OF Facts 


7. Denies each and every allegation by plaintiffs set 
forth in paragraph 14 of the amended complaint. 


8. Admits the allegations contained in paragraph 15 of 


the amended complaint. 


9. Denies each and every allegation set forth in para- 
graph 16 of the amended complaint, except admits that 
the vacuum cleaner manufactured by defendant Interstate 
is a canister type designed for residential home use. 


10. Denies knowledge or information sufficient to form 
a belief as to the allegations contained in paragraphs 17, 
18 and 19 of the amended complaint. 


Q9 
ova 
Answe r to Ame nde d BS »mplaint f Di fer dant, 


A-T-O, Ine. 


11. Denies each and every allegation in paragraph 20 
of the amended complaint. 


12. Denies knowledge or information sufficient to form 
a belief as to the allegations contained in paragraph 21 of 
the amended complaint. 


THe Tre-1n ARRANGEMENTS 


9 ») 


8. Denies each and every allegation in paragraphs 22, 


24, 25, 26, 27, 28 and 29 of the amended complaint. 


ConsuMER EXPLOITATION 


14. Denies each and every allegation in paragraphs 380, 
831(a), 31(b), 31(c), and 31(d), 32, 33, 34, 35 and 36, of 
the amended complaint. 


15. Denies knowledge or information sufficient to form 
a belief as to the allegations in paragraph 37 of the 
amended complaint. 


16. Denies each and every allegation in paragraph 
of the amended complaint. 


First Cause or ACTION 
Ye 


and 40 of the amended complaint. 


Denies each and every allegation in paragraphs 39 


Sreconp Cause oF ACTION 


18. Denies each and every allegation in paragraphs 41, 
42, 43 and 44 of the amended complaint. 


Answer to Amended ¢ vint ¢ fendant, 
A-T-O, Ine. 
Finsr AFFIRMA 
19. This Court does not have jurisdi 
j et matter of this action. 


SECOND AFFII 


90. The plaintiffs have failed to state a claim against 
defendant A-T-O, Inc., upon which relief can be granted. 


Trump AFFIRMATIVE DEFENSE 


91. Plaintiffs have no standing to maintain this ae- 
tion. 


Fourru AFrirnMativE DEFENSE 
92. The plaintiffs do not plead an appropriate class 
action under Rule 23 of the Federal Rules of Civil Pro- 
eedure and none of the plaintiffs have standing or ¢a- 
pacity to represent the purport d class. 


Wuererore defendant A-T-O, Ine. prays that the in- 
stant action be dismissed with costs taxed against the 
plaintiffs in favor of the dete ndants: and for such other, 
further and different relief as to this Court may seem 
just and equitable. 


Dated: New York, New York 
July 9, 1974. 


Harris & Frepericks 
By /s/ Barry I. Frepericks 
A Member of the Firm 
Attorneys for Defendant A-T-O, Ine. 
1271 Avenue of the Americas 
New York, New York 10020 
Tel. 212-489-1504 
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Affidavit of Hyman Sindelman 
UNITED STATES DISTRICT COURT 


Eastern Dist New York 


(SAME TITLE] 


Srare or New York, ) 
County or Krvas, 
Hymasx Srypetman, being duly sworn, deposes and says: 


1. T am one of the defendan j he above entitled 


action and am also the President of Compact Associates, 


Ine., Compact Bellerose, Ine. an ‘ompact Electra Corp. 


[ make this affidavit in support of my motion, as well 
as that of the aforesaid corporations (hereinafter col 
lectively referred to as the “Compact Defendants”) to dis 
miss the Complaint for failure to state a claim, or in 
the alternative, for a more definite statement, to strike cer- 
tain prejudicial matter from the Complaint, and to dis 
miss the Complaint with respect to the Plaintiff, Cheryl 
Perry Hill, as time barred. 

2. T have been advised by my attorneys that on a mo- 
tion of this kind, the faets alleged in the Complaint will 
be deemed to be true (at least to the extent that they 
are not contrary to ordinary experience and logie or are 
not contradicted by irrefutable documentary evidence). 
However, the Complaint in this action makes numerous 
conclusions, assumptions and inferences which are untrue 
and indeed scandalous. My intention in this affidavit is 
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to give the Court some idea how the “Compact defend- 
ants” do business and of the market in which they op- 
erate. 


3. Compact Electra Corp. (hereinafter referred to as 
“Blectra”) sells a home appliance system whose basic com- 
ponents are the Compact vacuum cleaner and polish aire 
floor waxer manufactured by A-T-O, Inc. — Electra sells 
this equipment mostly to consumers who in most instances 
purchase the same on credit. The unpaid portion of the 
purchase price is evidenced by a retail installment con- 
tract widely in use in the State of New York. Annexed 
hereto as Exhibits B-1 to B-4 are the retail installment 
contracts into which the plaintiffs entered with Electra. 


4, The components of the Compact Cleaning System are 
manufactured by A-T-O, Inc., Compact Associates, Ine. 
and others. This is important because the Complaint as- 
sumes that Electra purchases the entire system from A- 
TO, Inc. and then resells the same to consumers at 
“exorbitant prices”. 


5. Our customers are referred to us by other customers 
or potential customers. Our sales agents visit the cus- 
tomers in their homes after appointments have been ar- 
ranged. It is our policy to advise all potential customers 
at the time the appointment is arranged that one of the 
purposes of the visit is to sell a Compact home clean- 


ing system of which the vacuum cleaner is an integral 
part. 


6. The sales agents are carefully trained by high level 
employees of Electra. They are instructed and directed 
to make only factual statements about Family Buying 
Power, Ine. (“FBP”). The customer is indeed told that 


Affidavit of Hyman Sindelman 


a 1-year membership in FBP is without charge with the 


purchase of a Compact home cleaning system and that 
statement is true. Whether the customer even wants a 
membership in FBP (and many do not), the cash price 
for the Compact system is the same, namely $399.95. The 
price for the l-year membership is $12.00 and should the 
customer wish to renew his, or her membership for an- 
other year, he or she would have to pay the $23.00 di- 
rectly to FBP. 

7. We sell less than one-half of 1% (.5%) of the vacuum 
cleaners sold in the New York City area. I do not know 
how many vacuum clcaners are sold through home so 
licitations in the New York City area, but I do know that 
we have many competitors who are larger and more suc 
cessful than we. I know also that competition in home 
solicitation sales of vacuum cleaning equipment is so fierce 
that today Electra makes only 25% of the number of 
sales that it made in 1963. 


8. Vacuum cleaners are a very common item. <A dozen 
or more well known brands are currently being sold 
throughout the New York City area. The nationally known 
brands such as “Hoover”, “Eureka” and “General Elec 
trie’—to name but a few—are advertised in all the com- 
munications media at an annual cost of many millions of 
dollars. As a result these brands are well known to the 
public. Electra, on the other hand, does not engage in 
and cannot afford—any advertising of any kind. It and 
its products are unknown to tne public. It therefore 
starts at a competitive disadvantage vis-a-vis the com- 
panies who sell the heavily advertised brands. Although 
[ am prepared to defend the reliability, versatility and 
compactness of the Compact System against all of its 
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competitors, it is not true a unique product. Other prod- 
ucts accomplishing the same objectives are not only avail- 
able but they are available in every department store and 
shopping street in New York City. They are literally 
available “around the corner”. 


9, The Complaint alleges that we sell the Compact 
System at an exorbitantly high price. The Plaintiffs did 
not present a single fact to support that allegation. I 
would like to know what they are comparing our prices 
to. The truth is that our prices compare favorably with 
those of our competitors who are engaged in home solici- 
tations. Home solicitation sellers are faced with higher 
selling expenses—above and beyond salesmen’s commis- 
sions—than those distributing through retailers. This 
little known fact accounts for the high price of all prod- 
ucts which are sold directly. See Victor P. Buell, Door- 
to-Door Selling, 32 Harvard Business Review, No. 3, p. 
113. On the other hand, the advantage to the consumer 
from home solicitation sales is not inconsiderable. The 


consumer is able to get a demonstration on the premises 
and is in a position to judge better whether the proluet 
is useful to her. Very often the products sold “door-to- 
door’ are superior in quality to those otherwise avail- 
able, and we believe that our Compact home cleaning 
system is the best currently available anywhere in New 


York City. 


10. One of the Plaintiffs, Cherry] Perry Hill, entered 
into a retail installment contract with the defendant Elee- 
tra on March 29, 1969. See Exhibit B-1. On the same 
date her Compact home cleaning system including vacuum 
cleaner and accessories were delivered to her. Her one 
year membership in FBP commenced on that day. Th 
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Compact defendants were served with the Complaint in 


this action some time after December 38, 1973. I am ad 
vised, and I believe, that Plaintiff Hil!’ , 
barred by the applicable Statute of Limitations. 


(Sworn to by Hyman Sindelman March 14, 1974.) 


Exhibit B-1, Annexed to Affidavit of 
Hyman Sindelman 
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Affidavit of M. Robert Dortch 
UNITED STATES DISTRICT COURT 


Eastern District New York 


[SAME TITLE] 


Srate or New York ) 
e 4 ; SS.: 
County or New York { 


M. Rosert Dortcn, being duly sworn, deposes and says: 


1. Tam the President of each of the Corporate defend- 
ants Family Buying Power (Inc., (“Family”), Nationwide 
Promotions, Inc. (“Nationwide”), Executive Buying Cor- 
poratior (“Executive”) and Family Cleaning Power, Ine. 
(“Cleaning”) and am fully familiar with all of the facts 
set forth herein. 

2 This affidavit is submitted in support of the instant 
motion by myself. Frank Dortch, Family, Nationwide 
ecutive and Cleaning for an order pursuant to FR 
Rule 12(b)(@) dismissing the Complaint for failure to 


vj 
| against 
the moving defendants or, in the alt ‘rnative, for an or- 


state any claim upon which relief can be grante: 
der requiring a more definitive statement pursuant’ to 


F.R.C.P. Rule 12(e) and to strike certain portions of 
the Complaint pursuant to F.R.C.P. Rule 12(f). 


THe CoMPLAINT 


3 This consumer class action was commenced by the 
filing of the Complaint on or about December 14, 1973 
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and the time for the moving defendants to answer, or 
move in regard to the Complaint has been extended to 
March 13, 1974. A copy of the Complaint is annexed 
hereto as Exhibit “A” 


4. The Complaint alleges causes of action against the 
moving defendants for violations of Sections 1 and 2 of 
the Sherman Anti-Trust Act in that defendants A-T-O, 
Inc, (“A-T-O”), Compact Associates, Inc, Compact Bel- 
lerose, Inc., Compact Electra Corp. (collectively referred 
to as “Compact”) and Hyman Sindelman a/k/a Hy Del- 
man (“Delman”) combined and conspired to unreasonably 
restrain interstate trade or commerce and/or attempted 
to monopolize the door-to-door sale of vacuum cleaners 
in lower socio-economic areas by virtue of instructing 
salesmen to fraudulently induce the purchase of an al- 
legedly inferior vacuum cleaner at an exorbitant price. 


5. It is further alleged that insofar as the moving cor- 
vorate defendants are concerned that the fraudulent sales 
practices involve a promotional arrangement whereby 
Compact offers a membership in Family, free of charge, 
to induce the purchase of ATO’s vacuum cleaner. 


6. Plaintiffs allege that Compact’s sales personnel false- 
ly exaggerated the value of the services to be rendered 
by Family and, in addition thereto, that an allegedly il- 
legal tying arrangement, violative of Section 1 of the 
Sherman Anti-Trust Act, was created by giving away a 
membership in Family to induce the purchase of the 
vacuum cleaner. 


7. I have been advised by my attorneys that in a mo- 
tion to dismiss the Complaint, pursuant to F.R.C.P. Rule 
12(b)(6), the well pleaded allegations of the Complaint 
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are accepted as true, but neither this Court nor the mov- 
ing defendants are required to deem as true, erroneous 
conclusions of law or unwarranted insinuations, assump- 
tions or deductions of facts. This affidavit is submitted 
for the sole and exclusive purpose of clarifying the Con 
plaint as it pertains to the moving defendants. 


O pe rations of the Moving Corporate Defendant 


8 Through various unrelated distributors Family so- 
licits individuals throughout the United States to become 
members of its buying service. Such members pay an 
annual membership fee of $12, which fee is utilized by 
Family to defer the costs of preparing and mailing to 
members promotional literature including, but not limited 
to, an extensive catalog, introductory brochures, quota- 
tion sheets and a cost book. At the present time, Family 
has approximately 20,000 members. 


9. The catalog contains over 8,000 items of merchan- 
dise, including many brand name consumer produets. The 
eataloe lists the suggested retail price and a favored 
price that would be offered to the general public by a 
discount catalog showroom. The initial package from 
Family also includes a price book which lists, for each 

m in the eatalog, the price that members will pay 
for the merchandise. The price paid by the members for 
each item listed in the catalog is lower than the discount 
catalog price and considerably lower than the suggested 
retail price. 


10. Further, members are advised that they may selce 


any item of merchandise whether or not listed in the eata- 
log, obtain a price from a retail outlet for such merchan- 
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dise and submit a quote to defendant Execuiive contain- 
ing the name of the store, the item and model number 
and the price of such item. Defendant Executive 
tempts to obtain from one of its sources the same 
ticle of merchandise at a lower price than the quote 
ceived from the member. Defendant Nationwide aets in 


the same capacity as defendant Executive, except that its 


function is limited to obtaining quotations for the pis 
ease of automobiles. 


11. The sole function of defendant Cleaning is to mar- 
ket a complete line of liquid bottle and cleaning products, 
however, at the present time, this corporation is rela 
tively dormant. Accordingly, defendant Cleaning has nei 
ther participated in the activities of the other moving 
corporate defendants nor are they presently marketing 
any products for the public. Therefore, as to Cleaning 
the Complaint should be dismissed. 


12. In most instances the member will pay for the mer- 
chandise directly to defendant Executive and the mer 
chandise is either shipped by Executive or shipped from 
one of Executive’s courses. 


13. Only members can avail themselves of the services 
rendered by Family, Executive and Nationwide and no 
member is compelled to avail themselves of any of such 
services. To the best of my knowledge, at no time has 
any party ever represented that any of the moving cor- 
porate defendants were engaged in a charitable enter- 
prise. To the best of my knowledge, all members are 
aware of the fact that such corporations receive profits 
in connection with the sale of merchandise. 


14. The buying service business is highly competitive 
and it competes in the sale of merchandise with the na 
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tional, regional and local retailers (both discount and 
non-discount) as well as other buying services and other 
catalog mail-order houses. Many of the Companies which 
compete with the moving corporate defendants have sig- 
nificantly greater financial resources and we are an in- 
significant factor in our field. 


Relationship u ith A-T-O, Compact and Delman 


15. Several years ago, Family agreed to sell to Inter- 
state Engineering, a Division of A-T-O, memberships in 
Family and Interstate in turn permitted their distributors 
to offer the memberships to their customers, in connec- 
tion with the sale of A-T-O’s vacuum cleaner. Thereafter, 
A-T-O severed their relationship with Family, however, 
Family continued to sell memberships to A-T-O'’s distribu- 
tors. Compact is a distributor of A-T-O. 


16. The sole arrangement between Family and Com- 
pact was that, in the event that Compact elected to avail 
itself to this promotional arrangement, Compact would 
be required to forward to Family the annual fee for the 
membership. This fee is utilized, as aforesaid, to defer 
the costs of printing and mailing promotional literature 
to the members. 


17. No other payments were transmitted among A-T-O, 
its distributors, including Compact and Family. 


18. At no time was any distributor of A-T-O compelled 
to avail themselves of the promotional arrangement nor 


was any purchaser of the vacuum cleaner required to 
become a member of F amily. 
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19. This promotional arrangement has resulted in ap- 
proximately 3,000 members joining Family during the last 
two years and to the best of my knowledge we have never 
received a Complaint resulting from any misrepresenta- 
tion as to the services rendered by Family. 


20. Other than as set forth herein, Family, Executive 
and Nationwide have never participated in the planning, 
preparation or implementation of the marketing arrange- 
ments pursuant to which A-T-O or their distributors sell 
their vacuum cleaner nor do I have any knowledge as 
to any of the other matters set forth in the Complaint. 


21. The moving defendants herein are alleged to be 
liable to the plaintiffs solely and simply by reason of 
the fact that we permitted a membership in Family to 
be offered by plaintiffs as part of a sales promotional 
arrangement. 


22. I respectfully submit that it would exacerbate the 
very essences of the anti-trust laws for this Court to 
hold, absent other factors, that whenever a manufacturer 


desires to promote the sale of its product by giving away 


another product, or service, an illegal tying arrangement 
occurs which is a per se violation of the Sherman Anti- 
Trust Act. 


WueEnrerore, it is respectfully requested that the instant 
motion be granted dismissing Complaint as it pertains to 
the moving defendants or, in the alternative, that the 
moving defendants’ motion be granted to the extent of 
compelling plaintiffs to submit a more definitive state- 
ment and that certain portions of the Complaint be 
stricken. 


(Sworn to by M. Robert Dortch, March 11, 1974.) 
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Reply Affidavit of Hyman Sindelman 
UNITED STATES DISTRICT COURT 


Eastern District or New York 


[SAME TITLE] 


Sratrs or New York, ) 
eq ° 


County or Kixes, {J 
Hyman SrxpeLMAN, being duly sworn, deposes ind says: 


1. IT am one of the defendants in the above entitled 
action and am also the President of Compact Associates, 
Ine., Compact Bellerose, Inc. and Compact Electra Corp. 
(hereinafter collectively re ferred to as the “Compact De- 
fendants”). I make this affidavit in reply to the affidavit 
of Douglas V. Ackerman, Esq., sworn to May 20, 1974. 


9. The Compact Defendants are in the business of sell- 
ing vacuum cleaners and accessories; they are not in the 
business of selling memberships in Family Buyer Power, 
Inc. (“FBP”). In an effort to gain the goodwill of our 
customers and as a promotional device, we give away 
free of charge a one year membership in FBP. We have 
no agreement with anyone that compels us to give away 
this membership, and it often happens that a custo.ner 
will purchase our equipment w'*! wanting the free one 
year membership in FBP, in which event we do not fur- 
ish him with one. 


3. If a customer does not wish to buy our equ ent, 
we feel under no obligation to furnish him, free of charge, 
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a membership in FBP. Thus we do not tie the sale 
of the vacuum cleaner to anything. Mr. Ackerman states 
(affidavit, para. 6) that we won't “sell” a membership in 
FBP unless the customer buys a vacuum cleaner, and then 
he misrepresents my answers at the March 28, 1973 deposi- 
tion. (Annexed hereto as Exhibit A are pages 96 and 
97 of that deposition.) The pertinent portions of the 
deposition read as follows: 


“Q. Do you sell Family Buying Power member- 


ships as part of this package contract deal? 
A. Not at the m*ment, no. 


In the year 1970, did you? 
NO s0. 


You just furnished it without charge? 


» 


tight. 


(). Have you ever sold, or given memberships in 
Family Buying Power to consumers who didn’t pur 
chase the rest of the items listed on your standard 
vacuum cleaner contract? 

A. You mean did anybody get a Family Buying 
Power membership that didn’t buy a polisher? 

We never furnished a membership to anybody that 
didn’t buy a Compact.” 


Thus from the deposition it is clear that IT never implied 
that we wouldn't “sell” a membership in FBP mnless a 
customer purchased a vacuum cleaner. 
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4. As I understand Mr. Ackerman, he complains be 
eause we don’t sell or give away al FBP membership 
to those who do not purchase what w sell. Giveaway 
promotions are alternatives to advertising and they run 
throughout the economy. They » available at many gas 


stations with the purchase of a full tank. They are 


rampant in the mail order business. Annexed hereto as 


Exhibit “B” are some examples of free gift promotions 
‘that indicate how widespread the practice is. 


Many sellers will provide ancillary services free as an 
inducement to buy the product and often a lively compe- 
tition will commence with respect to the ancillary service. 
One example of this is an air‘ine which serves a rood 
“free” meal in flight and alver‘ises the free meal as an 
inducement to the public to buy a ticket. No one would 
regard the free meal program and the free meal adver 
tisements as illegal because the airline does not give away 
or sell the same meals to those members of the public 
who use competing airlines or prefer to drive. 


5. Mr. Ackerman points to the Compactaagreement with 
FBP as evidence that the Compact Defendants are pro- 
hibited “from selling the FBP plan as a separate item, 
apart from the vacuum cleaner” (affidavit, para. 7). Noth- 
ing in the agreement states or implies such a prohibi- 
tion. Moreover it would be contrary to FBP’s interest to 
impose such a prohibition in any agreement with Com- 
pact. 


6. Any claim that the defendants have “market power” 
over membership buying services is sheer nonsense, The 
1973 New York Telephone Yellow Pages lists more thin 
thirty companies in this business in Manhattan alone. 
(See p. 328, copy of which is annexed hereto as Exhibit 
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(). The December issue of Readers Digest states that 
United Buying Service, Inc. has more than 3,000,000 mem 
bers and Unity Buying Services more than 600,000 mem- 


bers. In comparison, FBP’s 20,000 mem! rs (see Acker- 
man affidavit, para. 9) makes it insigr ‘teant. 


Obviously every buying service tries t do something 


‘ 
a little different than its competitors, and every buying 


servie. will urge this particular aspect of its services on 
its prospective customers. That FBP does so hardly 
makes any aspect of its service “unique” and plaintiffs’ 
reliance on a Members Handbook in which FBP claims to 
provide a “unique” service, is meaningless (see Ackerman 
affidavit, para. 11). 


8. Mr. Ackerman claims that the price for our equip- 
ment is “excessive” (see para. 13). Howse Ver, Mr. Acker- 


man is incorrect, misleading and evasive. 


a) Mr. Ackerman mentions only the “vacuum 
cleaner” and the “polisher”. However, other at- 
tachments, including a vibrator, hair dryer, sudser- 
shampooer, sprayer and demother were sold as part 
of the package retailing for $399.95. 


b) The prices ATO lists for the vacuum cleaner 
and polisher are “F.O.B. Factory” and, therefore, 
do not include the cost of freight from Anaheim, 
California to New York City. 


ec) The allegation of “excessive charge” 'us been 
made in more than thirty lawsuits over the last 
four years. Mr. Ackerr on has not substantiated 
that charge with any evid, *e in any of them. Nor 
does he substantiate that charge here. The Com- 
pact Defendants are among many companies that 
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sell substantially the same equipment to customers 
at their homes. Why hasn't a retail price list or 
a retail installment contract from any of these com- 
panies been attached to Mr. Ackerman’s affidavit? 
Our research indicates that we sell our equipment 
for less than most of our competitors and slightly 
more than some of our competitors in the home 
solicitation business. 


d) In my affidavit sworn to March 14, 1974 in 
support of the motion of the Compact Defendants. 
T referred to an article of Victor P. Buell on Door 
to Door Selling in the Harvard Business Review 
in which the author said that “home solicitation 
sellers are faced with higher selling expenses 
above and beyond salesmen’s commissions than 
those distributine through retailers.” Mr. Acker- 
man continues to ignore this essential fact when 
discussing the price of any item sold directly to 
consumers at their homes. 


9, T am advised by my attorney that no additional dis- 
covery is needed for the plaintiffs to support the essen- 
tial allegations of their amended complaint. This is be- 
eause the plaintiffs have had “extensive discovery” in 
connection with their Civil Court lawsuits on all aspects 
of the dealings between the Compact Defendants and 
their customers (amended complaint, para. 14). However, 
I wish to state unequivocally that since 1)67, the Com- 
pact Defendants have entered into no agreements or un- 
derstandings of any kind, whether written or oral, in 
which sry of the other defendants controllea the manner 


in whien we solicit our «istomers or use a members! ip 


in a buying service as a promotional device to sell our 
products. 
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Wuererore, deponent respectfully prays that the cross 
motion of the Compact Defendants be granted in all 


respects. 


(Sworn to by Hyman Sindelman, June 4, 1974.) 
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why we can offer one to you now — FREE — just as our way 
of saying “Thank You" for taking advantage of our no-risk 
Free Trial. 

Remember: the gift is yours tu keep, whether you decide 
to keep the Amoco Vac or not. So please return your Free Trial 
Certificate today. 


Important Notice: Because of the wide variety of items 
being given away, it is unlikely that anyone will receive 
the same gift twice —no matter how many items are 
ordered. In the event a duplicate is sent, we will gladly 
exchange it for a different gift on request. 
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age. This useful EXXON Travel 
Club vinyl garment bag !s rein- 
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this notice, so mail your application for membership now!) 


This is no ordinary radio. it s a real boredom-heater 
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Affidavit of Robert W. Limacher 


UNITED STATES DISTRICT COURT 


4 


Eastern District or New York 


[SAME TITLE] 


Strate oF CALIFORNIA 
CouNTY OF 


Rosert W. Limacuer, being duly sworn, deposes and 
says: 


1. I am the President of the Interstate Engineering 
ivision of A-T-O, Inc., one of the defendants in the 
ve entitled action; that I am fully familiar with the 
facts and cireumstances set forth herein, and make this 
affidavit in support of the defendant A-T-O'’s application 
to dismiss the instant action. 

2. The complaint herein alleges that the defendant A- 
T-O, through its division, Interstate, entered into an agree- 
ment with Family Buying Power wherein Family Buy- 
ing Power would franchise or license Interstate distribu 
tors to sell memberships in Family Buying Power in con- 
nection with the sales promotion of Interstate’s Compact 
Vacuum Cleaners. The plaintiffs also charge that Inter- 
state supplied training and materials to its distributors 
to use in connection with the sale of the defendant’s 
vacuum cleaners and membership in Family Buying Pow- 


er’s progress. Based upon the foregoing allegations plain 
tiff seeks to charge the defendant A-T-O with violation 
of the anti-trust laws. 
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9 The complaint herein is devoid of substance contra 
to the operative facts. The relevant matters are as 
follows: 


(a) In late 1967 and early 1968 Interstate purchased 
membership certificates direetly from Family Buying Pow 
er which it resold to its distributors. During that pe- 
riod of time there was no contractual relation between 
Family Buying Power and Interstate other than the fact 
that Interstate purchased membership certificates from 
Family Buying Power which Interstate made available to 
‘ts distributors in connection with the sale of Interstate 
Compact Vacuum Cleaners. 


(b) In 1°68 the Federal Trade Commission raised 
the question of the propriety of the aforesaid practice, 
and deponent and his staff and attorneys met with the 
Federal Trade Commission iy an effort to work out a 
ust ible format for Interstate -o be able to use the Family 
Power program in connection with the sale of its Com 


pact Vacuum Cleaners in a manner acceptable to the Fed- 


eral Government. In November, 1968, the Federal Trade 
Commission advised Interstate that it did not believe a 
suitable arrangement could be effectuated. (A copy of 
said letter is annexed hereto as Exhibit A). 


(c) As a result of the position taken by the F.T.C., 
Interstate sent out bulletins to ali its distributors advis- 
ing them to forthwith discontinue any further use of Fam- 
ily Buving Power prograins in connection with the sale 
of its Compact Vacuum Cleaners, and so advised the 
K.T.C. of this action. (A copy of the bulletin is annexed 
hereto as Exhibit B). 


(d) On December 3, 1968 Interstate notified Family 
Buying Power that its use of Buying Power’s shopping 
service was being discoutinued. (A copy of that letter 
is annexed hereto as Exhibit C). 
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(e) Since November, 1968, Interstate has net pa- 
chased or otherwise provided to its distributors any Faim- 
ily Buying Power memberships, and to the best of In- 
terstate’s information its distributors discontinued the use 
of Family Buying program. Moreover, at that time in- 
terstate ceased supplying ‘ts distributors with any sales 
promotion or materials which in any way directly or in- 
directly related to Family Buying Power Program. 


4. The complaint charges the defendant A-T-O with 
participating in a conspiracy directed toward monopoliz- 
ing the home vacuum cleaner market, and of earrying out 
acts in furtherance of interstate trade and commerce with 
respect to said market. An investigation of the economics 
of the home vacuum cleaner market, and an analys’s of 
the percentages of the market controlled by various com- 
panies clearly belies plaintiff's allegations that defendants 


herein were engaged in any attempt to monopolize said 
market. The relevant factors related to the economic re- 
lationship beiweon the defendant A-T-O and its distribu- 
tor Hy Delman, and the impact of same on the home 
vacuum cleaner market are hereinafter set forth: 


(a) The defendant Hy Delman, through his com- 
panies Compact Associates Inc., Compact Bellerose Ine. 
and Compact Electra Corporation purchased, as a dis- 
tributor, Compact Vacuum Cleaners directly from Inter- 
state. (A schedule of Mr. Delman’s purchases are an- 
nexed hereto as Exhibit D). The defendant Interstate, in 
no way, either directly or indirectly, controlled or di 
rected Mr. Delman’s resale of said vacuums. 


(b) In 1971 Mr. Delman’s total purchases of Com- 
pact Vacuum Cleaners from defendant Interstate approxi- 
mated $120,000. During the same year the defendant In- 
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terstate’s total dollar sales to all its distributors approxi- 
mated $1,466,000. In 1972 defendant Interstate’s total 
sales to defendant Delman ¢.jualled a dollar amount total- 
ling approximately $125,000, while its total dollar sales 
to all its distributors in 1972 approximated $2,140,000. It 
is, therefore, apparent that Interstate’s total sales are 
not substantially dependent upon purchases made by Del- 
man. 


(ec) The estimated total retail selling price of vacu- 
um cleaners sold by Interstate to all of its distributors in 
1971 totalled approximately $7,182,855. This figure, when 
cortrasted with the sales of Electrolux, Kirby, Rainbow 
and other manufacturers of vacuum cleaners sold on a 
house to house basis, indicates that Interstate does not 
control a substantial share of the market. (See seuedule 
annexed hereto as Exhibit &..) 


(d) In 1972 Interstate’s total retail sales to its dis- 
tributors was $11,389,779. In the same year Klectrolux 
realized approximately $250,000,000 from the sale of its 
vacuum cleaners, Kirby $95,000,000, and as in the year 
1971, several other manufacturers realized sales far 
greater than that of defendant A-T). 


5. The economic information attached to this affidavit 
clearly demonstrates that the defendant A-T-O by and 
through its division Interstate was in no way involved in 
any attempt to monopolize the house to house vacuum 
cleaner market, and that plaintiff’s claim of monopoliza- 
tion is totally without foundation. 


6. At no time did Interstate require its distributors to 
buy, use or participate in the Family Buying Power pro- 
gram. As of the resent time Interstate is not directly 


62a 
Affidavit of Robe rt W. Limache r 


or indirectly involved with the Family Buying Power pro- 
gram. 


Ropert W. LiwacHErR 


Subscribed and sworn to 
before me this Ldth day 
of May, 1974. 


ViraintA M. KELLER 

Virginia M. KF ller 
Notary Public—California 
Orange County 
My Commission Expires Feb. 


(Official Seal) 
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FreperaAL TrapE ComMMISSsION 
Washington, D. C. 20580 


Office of the Secretary 
Nov. 26, 1968 
Interstate Engineering Division, 
“Automatic” Sprinkler Corporation, 
522 Hast Vermont Avenue, 
Anaheim, California. 92805 
Attention: Mr. Robert W. Limacher, 
President. 


Re: Interstate Engineering Corporation, et al., 
Docket C-514. 


Gentlemen: 


The Commission is in receipt of your communication 
and that of your counsel John W. Douglas, dated July 10, 
1968, with attached exhibits, which have been filed as a 
supplemental report showing the manner and form of 
your compliance with the order to cease and desist issued 
on June 21, 1963, with respect to your method of market- 
ing and promoting your “Compact Home Renovating Sys- 
tems”. 


The Commission has reviewed this material and has 
concluded that the actions set forth therein did not con- 
stitute compliance with the order to cease and desist. 


The sales plan deseribed in the report, although of a 
different nature from the one involved at the time of the 
order, still includes the “referral” aspect. While pur- 
chasers are not offered a direct benefit in the form of 
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commissions for furnishing the names of prospective cus- 
tomers, they are, as a part of the package, offered mem- 
bership in the buying service with all the representations 


. . . . . ° ° ¥ 
of savings which will flow from that membership in the 
purchase of other products. The Commission is of the 
view that the new program constitutes a change in the 
form but not in the substance of the prior selling pro- 
eram and, therefore is not in compliance with paragraphs 
i(e) and 2(a) of the order to cease and desist. 

The staff has been instructed to obtain, in an expedi- 
tious manner, such revisions in your practices as are 
necessary to obtain compliance with the order on pain of 
the institution of a civil penalty investigation. 

By direction of the Commission. 

JosepH W. SHEA : 


Secretary 


George EF. Gute, Esquire, 
Darling, Shattuck, Hall & Call, 
593 West Sixth Street, 


Los Angeles, California. 90014 


John W. Dougias, Esquire, 
Covington & Burling, 
Union Trust Building, 
Washington, D.C. 20005 
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INTERSTATE FeNGINEERING 

A Division of “Automatic” Sprinkler Corporation 
of America 

eps 


522 Kast Vermont Ave., Anaheim, California 92805 
(714) 772-2811 


Registered Mail 
November 2 
Federal Trade Commission 
Washington, D. C. 20580 
Attention: Mr. Berry W. S:anley, Chief 
Division of Compliance 


Re: Docket No. C-514 
Interstate Engineering 


Dear Mr. Stanley: 


After considering carefully the matters discussed in 
your office with our attorneys, John Doenglas and George 
(. Gute, on November 19, 1968, Interstaie Engineering 
has discontinued all use of the Family Buying Power, Ine. 
program, Furthermore all of Interstate’s Compact * 
um Cleaner distributors and Vanguard Home F iarm 
distributors have been notified to cease using the "amily 
Buying Power, Inc. program by November 26, 1968. In- 
terstate’s current thinking is to confine its activities to 
manufacturing the finest products available and not to 


supply a substitute sales promotion program to its dis- 


tributors. 
Sincerely, 


Rosert W. LrMAcHER 
President—Interstate Division 
RWL:v 


ee: John Douglas, Esq. 
George G. Gute, Esq. 
All Compact Vacuum Cleaner Distributors 
All Vanguard Home Fire Alarm Distributors 
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INTERSTATE, HNGINEERING 

A Division of “Automatic” Sprinkler Corporation 
of America 

522 East Vermont Ave., Anaham, California 92805 
(714) 772-2811 


[IMPORTANT 
November 22, 1968 
Arrention AtL Compact-Vancauarb DistrIBUTORS 


Suspseci: Frperan Trape ComMMIssION 
Famity Buyina Power, Inc. 


As you may be aware, last Decem!er the Federal Trade 
Commission required that Interstate file a report detail- 
ing our current sales program. Such a report was made 


early in 1968 an’? has been the subject of discussions and 
a thorough review by the Federal Trade Commission. On 
November 19, 1968, Interstate was advised thet any fur- 
ther use of the Family Buying Power, Inc. Program by 
Interstate and its Compact-Vanguard Distributors would 
result in an immediate investigation of Compact-Van- 
guard Distributors and the filing of a civil penalty ction 
by the Federal Trade Commission. The Commission fur- 
ther advised Interstate that the only way to eliminate the 
necessity for such a course of action was to completely 
discontinue the use of the Family Buying Power, Ine. 
Program within seven days frem November 19, 1968. In- 
terstate is sending to the Federal Trade Commisyion offi- 
cial notification that Interstate has abandoned all use of 
the Family Buying Power, Inc. Program and is notifying, 
by registered mail, all existing Compact-Vanguard Dis- 
tributors to completely discontinue, not later than Novem- 
ber 26, 1968, any further use of the Family Buying Power, 
Inc. Program in connection with the sales of Compact 
Vacuum Cleaners and Vanguard Home Fire Alarms. 
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Exhibit B. Anne l to Affidar it of 
Robe rt W. Limache r 


Compact-Vanguai istributors, for credit, should return 


to Interstate, by registered mail, any unused membership 
certificates in Family Buying Power, Ine, which are not 
needed to complete St made before November 26, 1968. 


The attitude of the Federal Trade Commission is that 
the Family Buying Power, Inc. Program, as used 0 ]}. °0- 
mote the sales of Compact-Vanguard, might le pros- 
pects to believe that the product can be obtain. . at no 
vost without giving a full and complete disclosure of all 
the facts and circumstances. The Federal Trade Com- 
mission also pointed out that the savings available 
through shopping services might be obtained without re- 
quiring the purchase of « product in order to be cligible 
for such savings. 


Interstate has not been pleased with the sales results ob- 
tained through using Family Buying Power, Inc. as a 
sales premotion. Interstate is currently of the opinion 
that, ra_her than our offering our Compact-Vanguard Dis- 
tributors a substitute sales promoticu program, it would 
be better for each Compact-Vanguarc Distributor to be 
free to use a Sales program best suited for the Distribu- 
tor's area of the country and best suited for the Distribu- 
tor’s individual ability. Apparently we are not alone in 
our thinking, as this same procedure is being followed by 


many of our largest ¢ mmpetitors. 


Hereafter, Interstate will expend its full efforts in manu- 
facturing the finest products available for distribution 
through independent Distributors. 


Ropert W. Limacner 
President—Interstate Division 
Hf. Kennth ~~ ter 
National I): :tor 
Vanauarp Sales 


Lee Zobel 
National Director 
Compact Sales 
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Exhibit C, Annexed to Affidavit . 
Robert W. Limacher 


INTERSTATE [ENGINEERING 
A Division of “Automatic” Sprinkler Corporation 
of America 
522 East Vermont Ave., Anaheim, California 92805 
(714) 772-2811 


December 3, 1968 


Mr. M. Robert Dortch 
Nationwide Promotions, Ine. 
P.O. Box 189 

Plainview, New York 11803 . 


Dear Bob: 


At the close of business on November 25, 1968, Interstate 
removed all inventory from our stockroom covering 
Family Buying Power, Inc. 


All enrollment forms have been destroyed by Interstate, 
as well as any: material where the names Interstate, Com- 
pact or Vanguard appeared. The balance of the Family 
Buying Power, Inc., sales promotion material is being 
shipped direct to your attention for your future use. 


It should be understood that in accordance with the re- 
quest made by the Federal Trade Commission on Novem- 
ber 19, 1968, Interstate and all Compact-Vanguard Dis- 
tributors were to discontinue using the Family Buying 
Power, Inc., sales promotion program. 


Interstate is shipping the balance of our inventory, freight 
eollect, to your personal attention and we hope that the 
thousands of dollars of unused mater.al can be helpful in 
your carrying on the development of your business 
through channels other than with Compact-Vanguard Dis- 
tributors. 
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Exhibit C, Annexed to Affidavit of 
Robert W. Limacher 


pleasure to have worked with you and we 
that the request of the Federal Trade 


It has been a 
sincerely regret 
Commission made it necesary for us to ubandon the 


Family Buying Power, Inc., sales promotior program 
Sincerely, 


Roserr W. LimacHer 
President—Interstate Division 
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xhibit D, Annexed to Affidavit of 
Robert W. Limacher 
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(Opposite) 
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Exhibit E, Annexed to Affidavit of 
Robert W. Limacher 


[Pxorosrars ] 


(Opposite) Ba 
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: 
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ited States in 1972 


imated breakdown 


1,000,000 $250,000,000 

350,000 $ 95,000,000 

0.00 30,000 $ 9,000,000 

Filter Queen 300. 54,000 : 16,200,000 
Airway 250.00 : 5 = > 3,000,000 
Bison 300.00 ‘ 44,000 : 13,200,000 
Fairfax *-1 350.00 c : C > 8,400,000 
Compac 289.00 c : : 11,390,000 


on field experience and knowledg: 
res from the companies themselves. i 
from the Vacuum Cleaners Manufacturer 


uum cleaner manufacturers reply. 


EXHIBIT E 


INDUSTRY SALES REPORT 
i 2S REPO! 


fompitee i Se & Ernst for Vacuun Cleane 
. A615 € ce {02 East Clev 


NUMBER OF UNITS 


YEARS ; 1971  (DECR.) 


——— 


DECEMBER 
Upright 
Canister 


Cylinder 


U.S.A. 610,669 606,445 
Foreign 14,738 17,316 


TOTAL $25,407 623,761 
. Hand 


U.S.A. + ee 29,3 8 333,120 
Foreign ese Uz PI . __17,220 
TOTAL B 1 40.6) 350,340 


YEAR-TO-DATE. 
A2 MONTHS 
Upright 
Canister 
Cylinder 


U.S.A. 8,116,347 PARE bse Fe ; 693,4547.858 85.44 618,424 023. 


ee ee 


Foreign 220,254 218,206 ‘ 14,355,100 oe 12,605 ,065 


TOTAL 8, 336,601 7,973,318 ; 707,802, 958 4.90 631,029,088 
Hand 
USA. 202,351 272,685 5.8 4,122,403 


Foreign 13, 642 8,375 ow ~ 238, 508 
TOTAL 215, 993 281 ,;060 a 4,360, 911 


ISSUED: FEBRUARY 14, 1973 
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ce ake 


Exhibits Attached to Affidavit of Douglas V. 
Acherman, Sworn to May 20, 1974 
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(Opposite) 


C. NE A A Dwision of A-T-O Ine. 


INTERSTATE ENGINEERING :~ : 


622 EAST VERMONT AVE_ ANANEIM, CALISOR MA 92808 « (714) 772.2311 
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DISTRIBUTOR FRANCHISE AGREEMENT 


APPOINTMENT, PRODUCTS, TERRITORY, TERM 
1. The Company hereby appoints the Distributor as a distributor for the promotion, sale and service of 
those products of the Company listed in Paragraph 35 and such other products of the Company as may be desig- 
nated by the Company, from time to time (the said products listed and those products as may b- lesignated by 
the Company from time to time are hereinafter called the “Products”) in the described area of pt. ary responsi. 
bility (hereinafter called the “Area of Primary Responsibility’). re ue ieee 
Lt 


7 


Thi Distributor Franchise Agreement made this_ Ist day of April ie 


K by and between Interstate Engineering, a Division of A-T-O Inc. (herein called the “Company”), and 
Hy Delman *‘* ' #3 ae ee 
Baas : rn ; t 24614 Jericho Turnpike Jocated at_-Bellernge'* (city), 

okt . ‘ bie ett 


New York .-.’:-"" "(state (herein called the “Distributor’). me - Fie ees aye eR 
In consideration of the mutual covenants and promises between the parties as herein contained, the parties 


hereto agree as follows: “f be great 


; The appointment of the Distributur pursuant to this Agreement is made by the Company on an exclusive 
basis, in that the Company shall not designate anyone else to have primary responsibility for the sale and service 
. of the Products in Distributor’s Area of Primary Responsibility so long as Distributor is not in default hereunder 
and the Agreement coritinues in effect. Due to the fact that millions of Company's Products have been sold and 
from time to time require service, Parts and supplies, Company reserves the right to authorize others to Sell ‘rex 
pair and replacement parts and supplies in Distributor’s Area of Primary Responsibility. . + ‘ 


PRICES, DISCOUNTS, TERMS OF SALE #5 RE ees 


FE ee 
, ; Megas. Lr 
.<s . LI eee i 
2. Pursuant to the terms and provisions of this Agreement, each month the Company shall.sell‘and the: 
Distributor shall purchase from the Company, the Products in an amount not less than the volume requirements | 
stated in, Paragraph 36, If this Agreement be renewed without change of Area of Primary Responsibility, the last: 
scheduled quota shell not be increased by more than 20% in any one year. ae s Dace er 
:.» 3, Unless otherwise agreed upon in writing between the Company and the Distributor, terms of ile shal}: 
be cash with orders. md Lett me Vola, 
‘, 4. At any time and from time to time during the term of this Agreement, the Company shall have the right: 
, to modify, amend or change the prices and/or discounts as then in effect by giving notice of such modification, 
+ amendment or change to the Distributor. Such modification, amendment or change and the, terms and provisions 
: thereof shall be determined by the Company in its sole discretion, and such action of the Company, shall be 
‘ without liability to the Distributor. bois Bere ee ss 
..5..The Distributor shall pay, in addition to the price or prices specified for the Products pursuant to this, 
Agreement, the amount of any tax upon or payable or collectable by the Company with respect to or. which is 
ascertained by reference to or increased by any salesydeliveries or orders hereunder or by virtue of any present’ 
or future federal, state, municipal or other law applicable thereto. ‘ ea se OF 
6. The Distributor shall not withhold payment to the Company because of any damage arising oat of the 
transportation of the Products from the Company to the Distributor, nor shall the Distributor set off against pay- 
ment to the Company any claims of the Distributor against the Company. The Distributor agrees ‘not to deduct 
from remittance to be made to the Company any charge for services, parts, or other items until the said charges 
have been accepted and approved in writing by the Company. Boe ts ‘s We 


‘ 
Vaio 4h 


aires Le ee 
-v e . 

_—*-* *té 
#% 


APPROVAL OF ORDERS :. -* a ‘ oC I a oh 8 

* 7. All orders from Distributor with respect to the Products are subject to the acceptance and approval of’ 
the Company. In determining whether to accept and approve an order from the Distributor, the Company may, 
consider the financial position and credit rating of the Distributor, and the location of the place of business of the 
Distributor, whereat the Products covered by said order are to be resold and the ability, of the Distributor to 
adequately service said * -oducts, ge Tate aie 


ow”. © 
- 


PLaLl'IFFS' EXHISIT A 


as ' : & The Company expressly rescrves s the right to defer, postpone or forego any shipments of ‘the Products 
‘Ton scopunt of procedures or priorities established by the United § States Government or its agencies, because of 

* “production failures, strikes or other labor disturbunces, inability or delay in securing raw mat terials or otber sup- 

. Plies, Hoods, fires, accidents, wars or because of other causes or conditions beyond the Comp any’s .controL The 
Distributor agrees not to promise delivery of any Products or the rendition of any service other than as specif =d 
in.an order to the Company which has been accepted or approved by it or withis 
and conditions as thereafter specified by the Company 


RESPONSIBILITY FOR SALE AND SERVICE OF THE PRODUCTS 
9. The Distributor shal giv e primary emphasis to the p 
Area of Primary Responsibility y. Distributor agrees that during 
the promotion and sale of the “Pro ducts in a conscientious m 
organization in promptly attending to inquiries and in soli 
and aggressive in promoting and selling the Products and 
and its Products. 
10. The Company may refer any in 
promptly; Distributor shall h andle all-complai 
11, The Distributor shell furnish to th 
to sales and prospective po ly the Distribut 
Company. ‘. 
12. The Distributor shall provide or cause to be provided during the term of this A 
servicing of and spare parts 2o i 


INVENTORY 


13... The Distributor shall from tine to time at t 
plete inventory of al] of the Products held by the D 
SALES MATERIALS 

14. The Coinpar y shail from time to time furnish 
to time by Company, reason — iantities « fy :mphle 


terms 


Distribu 


( 
ju 

Company for use by the Distributor in order ible the | 

Distributor.is not required to use any particular sales promotions o1 

plied by the Company, in selling 


15. The Company shall g = Products in ac ance bee and to the extent of written war 
from time to time issued with the Saas The Company shall not be liable to the Disti bu.or or to any oth 


ranties 


9 any omer 


person for liability for loss of time, or for any other consequential or coi 

resale of the Products. The Company authorizes no one to extend or alter 

are in lieu of ali other warranties, express, ‘implied, statutory or otherwise. 

pany harmless from any and all Juss, damage, costs and expenses of whatsoever 1 

arising from or in any way connected with: (i) any injury to person or dama 

any way connected with the Distributor’s possession, use or sale, including 

(ii) with.respect to any representations made or warranties given by the I 

other than as set forth in this paragraph. : : ; 
16. If the-Products covered by this Agreement include vacuum cleaners, there is ched hereto ¢ and mada: 

a part hereof 2 Watranty Replacement Policy which shall be binding on Company. and, Distribu 
17. The Company reserves the right to make changes or improvements in the mechani sin, forz 

design, materials or workmanship of the Preducts and shall have no obligation to mak 

ments.in Products theretofore shipped to the Distrib ng All orders from the Distributor witi D 

shipments have not been made may be filled withthe Products as changed or improved. Further, 

rescrves the right to discontiaue any Product. 


TRANSFER ‘OF TITLE, RISK OF LOSS 

"18. Title tothe Products purchased by the Distribut 
Products by the Company to the carer, and at suc! 
pass to the Distributor. 
TRADEMAMKS AND PATENTS 

19. The Distributor shall refrain from usi 

trademark or trade name 4 the Coimpany 
“*Automatic’ Sorinkler” or “A-T-O”: provided eure thet : “ 
the name of the ~— ies in conjunction with the name of the Area of Prims 


*e'g 
Re 


“* sibility, establish. subdistributorships. ‘Any agreement between Distributor ‘and a subdistributor shall be subject.to at 


‘ 


_by ten (10)... +? 


_ MISCELLANEOUS 2 anes ” 


‘s@.¥° +60. The Distributor may, in order to fuily promote the sale of the Products in the Arca of Primary Respon* 


* SUBDDISTRIBUTORSHIPS , yi ' ss #23. - ; 


ay 


ara 


all of the terms aad provisions of this Agreement, and upon expiration or termination of .thig: Ag ext such }2% 
subdistributorships shall likewise expire or terminate. ‘ oy ths SORES Sse Py , 
TERMENATION: - ~ ; EE LN a te ORS 

"91. The Company shall have the right in its sole discretion to terminate this Agreement upon ten (10) days‘ 
prior written ‘notice; by registered or certified mail to the Distributor at the appropriate address set forth below, ~ 
if the Distributor of any of its subdistributors should be in default under any of the terms and provisions of this : 
Agreement or should, in the opinion of the Company, fail to adequately promote the sale of the Products'‘or ‘com: *” 
mit en act reflecting adversely upon the Company or its Products or in the case of bankruptcy or receivership of '+ 
the Disthibutor. Such ten (10) day period shall commence on the date of mailing such notice and during such ten **” 
(10) day’ period total purchases by Distributor shall not exceed an amount equal to Distributor's average amount © 
of purchases per day in the three (3) months immediately preceding the mailing of notice of termination multiplied ©! 


-ino F, * 


: ee “ -* 
92. In the event of termination or expiraticn of the term of this Agreement, any funds owing to the Com- ¥ 
pany by the Distributor shall irnmediately become due and payable. Upon such termination the parties agree that ‘ 
they will use their best efforts to fill all orders which have been accepted prior to the mailing of such notice of_- 
termination. -* - e-. 1 23% ei , 
23. Upon the termination or expiration of the term of this Agreement, the Company shall have the right <. 
to sell the Products to Distributor’s subdistributors, either directly or through a new distributor, and: Distributor ‘“ 
agrees notto make any contracts with or proposals to its sybdistributors which might be in conflict with the rights |: 
of the Company under this paragraph. : Mis - ane 
24. Upon the termination or expiration of the term of this Agreement, the Distributor shall forthwith dis- . 
continue the use of all sales promotion literature, pamphlets and other materials furnished by the Company pur--” 
suant to Paragraph 14 above. ‘ Rh tin ene. SS “y 
25. Upog the expiration or termination of this Agreement, the Distributor will forthwith discontinue any”: 
and all use of the name of the Product whether in the corporate, partnership or fictitious business name of Dis- > 
tributor or otherwise, the use of which was permitted pursuant to Paragraph 19 above. ‘ oan, OF 
96. It is recognized by the parties that as a natural result of Distributor’s activities under this Agreemient,* 
Distributor will gain the trust, confidence and respect of other distributors and subdistributors of the Products. 
Therefore, it is agreed that Distributor will not, during the term of this Agreement or subsequent to the expiration. 
or sooner termination of this Agreement, directly or indirectly, induce, attempt to induce, or assist any other per- } 
son, frm or corporation to induce or attempt to induce, any distributor or subdistributor of products manufactured - 
by the Company to discontinue such distribution of the Company's products for the purpose of distributing in any 
manner the products of a competitor. - MS a oy 


cow Hes * oh 


<i 
pe 

*.27.' The Distributor agrees to hold itself out only as an independent contractor and not as an agent, partner, 
employee or division of Interstate Fngineering or A-T-O Inc. In addition, the Distributor shall not make or cause” 
or permit to be rgade any express or implied representation, oral or written, cer, ering the nature of its business 
or of its relationship with the Company which is not true and correct. The Distributor agrees to indemnify the 
Company and hold it harmless from any liability arising out of any representation by the Distributor or any of its 
subdistributors which is not in accordance with this paragraph or whica is otherwise false or misleading. The Dis- 
tributor shall not be authorized to execute in the name of the Company or on its bebalf any contract, check, note 
or written instrument, nor to pledge the credit"6f the Company, nor to otherwise bind or obligate the Company’ 
in any way. 3 5 rt ARR 
98, No waiver or alteration of this Agreeinent shall be valid unless in writing and signed by ‘the parties 
hereto, and no waiver, express or implied, by the Company of a default by the Distributor under this Agreement 
shall be construed as a waiver of any ubsequent default and following a waiver, express or implied, a demand 
for strict compliance thereafter need not be served on the Distributor. i ; , ster: 
99. Neither the Distributor nor its employees, representatives or subdistributors shall remove or conceal o: 
permit or cause to be removed or concealed from any Product the serial number or other identifying marks placed 
thereon by the Company. * ' 5 CSS Sacra 7 ate 
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ANAHEIM, CALIFORNIA 

PRICE SCHEDULE 
COMPACT VACUUM CLEANERS 
, MODEL C-4, C-6, C-7 


EFFECTIVE 


(A) FACTORY OIRECT 


PRICES PER UNIT : 


F.0.8. FACTORY 


Cash with Order Open Account 
? 


or C.0.0. Crecit 


Base Price per Co 


Based on Quanticy pe 
Di BD breccccsvccnccece evsnccesvorecorscecesece 67. S$ 
DF). gcndenthrinarsinniteienceci- wetenendeiun 
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be refunded to any Distributor 


is past due or over the crecit limit, But wil be applec 
Distributors open account balance 


The monthly volume price adjustment will be in lieu of any other volume 
rebate. 

(B) WAREHOUSE PURCHASES 

Base Prices 


All prices on warenouse withdrawals are the same as Factory Direct 
purchases, except as follows: 

1. Actual freight rate additional. 

2. Less freight allowance per zone schedule. 


3. Warehouse and handling charges, and taxes, additional. 


ALL WAREHOUSE WITHORAWALS ARE FOR BANK DRAFT OR 
CERTIFIED CHECK. 


ALL PRICES ARE SUBJECT TO CHANGE WITHOUT NOTICE. 


(OVER) 
PAINTED IN USA Form M1340 - 4 
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. United States Court of Appeals 
376—Affidavit of Service by Mail for the “econd CLrow fiserter co., inc, 1 Park Place, New York, N. ¥. 10007 


Cheryl Perry Hill, Thelma “indo, Victoria Raphael, Iurline Rutherford 
and Ansonia Lesis “or themselves and all persond similarly situated 


Plaintiffs-Appellants 
agsinst 
A... Ince, Family Busing Power Inc., et al. 


Defendants-Appellees 


State of New Pork, County of New Pork, ss.: 


Raymond J, Braddick _» be:ng duly sworn deposes and says that he is 
agent for Barry I, Fredericks Esq. the attorney 


for the above named Defendant-Appellee herein. That he is over 
21 years of age, is not a party to the action and resides at 8 M411 Lane Levittowm, New York 


That on the 15th, day of October , 1975, he served the within 
Brief and Appendix 


upon the attorneys for the parties anu at the addresses as specified below 


1. Jom C, Gray Jr, 
c/o Brooklyn Legal “ervice Corp. B 3-e  #Worman S, Langer ~sq,. 
t 


152 Court Street 26 Court Street 
Brooklyn Brooklyn 


2- DiFalco Field & Lomenzo 
605 Third 4venue 
New York 


by depositing 2 copies to each 

to each of the same securely enclosed in a post-paid wrapper in the Post Office regularly main- 
tained by the United States Government at 

90 Church Street, New York, New York 

directed to the said attorneys for the parties as listed »bove at the addresses aforementioned, 
that being the addresses within the state designated by them for that purpose, or the places 
where they then kept offices between which places there then was and »ow is a regular com- 


munication by mail. 


Sworn to before me, this ................. 15th, 


day of .... »Oetober 
\X. 
RoLAND 
Notary Public, State of New York 
No. 4509705 
Qualified in Delawar) County 
Commission Expires March 30, 1977 


